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DEFENDING MARRIAGE

FRIDAY, APRIL 15, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:05 a.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Smith, Nadler, Quigley, Con-
yers and Scott.

Staff Present: (Majority) Holt Lackey, Counsel, Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FRANKS. Good morning, and welcome to this hearing of the
Constitution Subcommittee. The title of today’s hearing is Defend-
ing Marriage. The reason that we are here is that the Obama ad-
ministration recently announced that it would no longer defend
marriage.

Specifically, on February 23, 2011, the Attorney General sent a
letter to congressional leaders explaining that the President had
concluded that the Defense of Marriage Act’s definition of marriage
as meaning, “only a legal union between one man and one woman
as husband and wife,” violated the Constitution. Accordingly, the
President and Attorney General are no longer defending that law
in court.

For decades, Administrations of both parties have followed a pol-
icy of defending every Federal law for which a reasonable argu-
ment can be made. This policy of defending laws respects Congress’
role as the makers of the law and the courts’ special role in ad-
dressing the constitutionality of Federal laws.

When the President unilaterally declares a duly enacted law un-
constitutional, he cuts Congress and the American people out of the
lawmaking process, and such heavy-handed Presidential actions
undermine the separation of powers and the principle that America
is a constitutional Republic predicated on the rule of law. This is
why legal scholars of both parties agree that Presidents should pre-
sume that statutes are constitutional and give great deference and
consideration to the views of the Congress that enacted the law in
the first place.

As liberal constitutional scholar and then head of the Office of
Legal Counsel, Walter Dellinger advised President Clinton, “A
President should proceed with caution and with respect for the ob-
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ligation that each of the branches shares for the maintenance of
constitutional government.”

President Obama’s edict that the Defense of Marriage Act is un-
constitutional fails to show the caution and respect for Congress
and the courts that Professor Dellinger counseled. Far from cau-
tious and deferential, the President’s decision was a badly oppor-
tunistic attempt to free himself from a political dilemma. The
President and the Administration had a duty to defend the Defense
of Marriage Act, but powerful constituencies of the President did
not want the President to defend it, and, unfortunately, politics
trumped duty.

Now, it is true that past Presidents have declined to defend cer-
tain statutes that they in good faith determined were unconstitu-
tional, but never has a President refused to defend a law of such
public importance on a legal theory so far beyond any court prece-
dent—and so clearly and transparently for political reasons. The
President’s decision to ignore his duty threatens both the structure
of our Republic and the time-tested structure of family itself.

The arguments in favor of the Defense of Marriage Act are rea-
sonable and right, and they have repeatedly prevailed in court:
Children need a mother and father committed to staying together
as a family. With all of its challenges (and they are many) and the
attacks brought against it, traditional marriage has proven to be
the most successful institution in humanity’s history for the propa-
gation and preparation of the next generation. The traditional fam-
ily has proven to be the best Department of Welfare, the best De-
partment of Drug Prevention, the best Department of Education,
the best Department of Crime Prevention, and the best Depart-
ment of Economic Security that there has ever been.

By any accurate measure, traditional marriage gives children the
very best chance of being raised in the most stable and loving fam-
ily environment possible. By any measure, children raised in fami-
lies with a married mother and father on average are healthier and
happier than children raised in less ideal circumstances. For cen-
turies governments have passed and maintained marriage laws to
protect this vital societal interest.

Marriage is more than just an agreement by, between and for
two adults. Marriage is a promise that two adults make to their
fellow human beings to form a family committed to the well-being
of any children that may come from their union. It is an institution
that has formed a primary building block of successful societies and
nations for thousands of years, and to casually discard it places our
children and future generations at risk.

I am encouraged that the House is now intervening to fill the
void left by the Administration’s abdication of its duty to defend
the laws of the land. Marriage deserves to be defended, and today’s
hearing is an important step in that defense. I look forward to
hearing from our witnesses.

[The prepared statement of Mr. Franks follows:]



Mr. Frank’s Opening Statement
Subcommittee on the Constitution
Hearing on: “Defending Marriage”
Friday, April 15,2011 at 10:00 a.m. in Room 2141 Raybum HOB

Good afternoon, and welcome to this hearing of the Constitution
Subcommittee. The title of today’s hearing is “Defending Marriage.” The reason
we are here is that the Obama Administration recently announced that it would no
longer defend marriage.

Specifically, on February 23, 2011, the Attorney General sent a letter to
Congressional leaders explaining that the President had concluded that the Defense
of Marriage Act’s definition of marriage as meaning “only a legal union between
one man and one woman as husband and wife” violated the constitution.
Accordingly, the President and Attorney General are no longer defending that law
in court.

For decades, Administrations of both parties have followed a policy of
defending every federal law for which a reasonable argument can be made. This
policy of defending laws respects Congress’s role as the maker of laws and the
Courts’ special role in addressing the constitutionality of federal laws.

When the President unilaterally declares a duly enacted law unconstitutional,
he cuts Congress and the American people out of the lawmaking process. Such
heavy-handed Presidential action undermines the separation of powers and the
principle that America is a constitutional republic predicated on the rule of Taw.

This is why legal scholars of both parties agree that Presidents should
presume that statutes are constitutional, and give great deference and consideration

to the views of the Congress that enacted the law.



As liberal constitutional scholar and then-head of the Office of Legal
Counsel Walter Dellinger advised President Clinton, “a President should proceed
with caution and with respect for the obligation that each of the branches shares for
the maintenance of constitutional government.”

President Obama’s edict that DOMA is unconstitutional failed to show the
caution and respect for Congress and the courts that Professor Dellinger counseled.

Far from cautious and deferential, the President’s decision was a baldly
opportunistic attempt to free himself from a political dilemma. The Administration
had a duty to defend DOMA, but powerful constituencies of the President did not
want the President to defend it. Politics trumped duty.

It is true that past Presidents have declined to defend certain statutes that
they, in good faith, determined were unconstitutional. But never has a President
refused to defend a law of such public importance, on a legal theory so far beyond
any court precedent, for such transparently political reasons.

The President’s decision to ignore his duty threatens both the structure of
our republic, and the time-tested structure of our families.

The arguments in favor of the Defense of Marriage Act are not just
reasonable. The arguments in favor of the Defense of Marriage Act are reasonable
and right, and they have repeatedly prevailed in court.

Children need a mother and a father, committed to staying together as a
family. With all of its challenges and the attacks being brought against it,
traditional marriage has proven to be the most successful institution in humanity's
history for the propagation and preparation of the next generation.

The traditional family has proven to be the best department of welfare, the
best department of education, the best department of crime prevention, and the best

department of economic security that there has ever been.
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By any accurate measure, traditional marriage gives children the very best
chance of being raised in the most stable, loving, family environment possible.

By any measure, children raised in families with a married mother and father
are, on average, healthier and happier than children raised in less ideal
circumstances.

For centuries, governments have passed and maintained marriage laws to
protect this vital societal interest.

Marriage is more than just an agreement by and for two adults. Marriage is
a promise that two adults make to their fellow human beings to form a family
committed to the wellbeing of any children that may come from their union. It is
an institution that has formed the primary building block of successful societies
and nations for thousands of years, and to casually discard it places our children
and future generations at risk.

T am encouraged that the House is now intervening to fill the void left by the
Administration’s abdication of its duty to defend the laws of the land. Marriage

deserves to be defended. Today’s hearing is an important step in that defense.

(5]

Mr. FRANKS. I now recognize the Ranking Member of the Sub-
committee Mr. Nadler for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Today’s hearing is entitled Defending Marriage. And my col-
leagues in the majority undoubtedly will criticize the Obama ad-
ministration for deciding that section 3 of the 1996 Defense of Mar-
riage Act, or DOMA, is unconstitutional and cannot be defended in
certain court cases.
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The argument that the Administration has somehow acted inap-
propriately is a red herring, an effort by DOMA supporters to dis-
tract from the real question here, which is whether anyone should
be defending this abhorrent and immoral law. The Administration
has decided that, at least in certain cases, it should not. The Attor-
ney General followed the procedure that Congress established, codi-
fied at 28 U.S.C. Section 530(d), for exactly this situation. And
there are numerous notable examples of prior Administrations
that, having determined that a law is unconstitutional, have either
refused to defend it or affirmatively attacked it in court.

In the 1990 case of Metro Broadcasting v. FCC, for example,
then-Acting Solicitor General John Roberts in the Bush administra-
tion, now Chief Justice of the United States, argued that a statute
providing for minority preferences in broadcast licensing was un-
constitutional. Despite Supreme Court precedent applying a more
permissive standard of review, he argued that strict scrutiny ap-
plied. Senate legal counsel appeared as amicus in the case defend-
ing the law, which was upheld.

Clearly, there were reasonable arguments that could have been
made in defense of the law. Should we now excoriate Chief Justice
Roberts’ efforts as purely political and worthy of punishment? His
view was not vindicated in that case by the Court, but may ulti-
mately have resulted in a shift of the law, which makes it addition-
ally clear that what the President has done here is neither unprec-
edented nor inappropriate.

What we should be exploring in this hearing, and before the
House of Representatives engages in time-consuming and costly
litigation, is how anyone can justify prolonging the life of this
harmful and immoral law. Speaker Boehner has announced his in-
tent to do so. And before the House charges to DOMA’s defense, we
should understand the arguments the Speaker believes support his
cause and why he disagrees with the decision of the President, the
Attorney General, and Federal Judges Joseph Tauro and Stephen
Reinhardt, who have considered the question carefully and with
the benefit of extensive legal and factual briefings.

On April 4, several of us wrote to Speaker Boehner asking for a
briefing regarding his planned defense of section 3 of DOMA. I now
ask the Chair of the Subcommittee and full Committee, the gen-
tleman from Arizona and the gentleman from Texas, to ask the
Speaker to address the Committee and answer questions Members
on both sides of this question may have.

In ruling that section 3 of DOMA cannot survive even rational
basis review, the most permissive review, Judge Tauro pointed out
that in 1996, when this Committee and the Congress considered
DOMA, we did not bother to obtain testimony from historians,
economists, or specialists in family or child welfare who might have
informed our decision regarding the Federal interests at stake and
how DOMA would affect Federal programs. Now, however, the ex-
ecutive branch and the courts have done that job for us. At a min-
imum, we should consider their factual findings carefully before we
insist that this law is worthy of the time and expense of the House
defense.

In ruling that section 3 is unconstitutional, Judge Tauro consid-
ered and rejected the justifications that Congress gave when it
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passed DOMA as well as any post hoc rationalizations given to sup-
port the law. For example, he rejected the argument that section
3 of DOMA is justified by an alleged interest in encouraging re-
sponsible procreation, finding that there is no credible support for
the notion that gay and lesbian parents are not as capable as their
heterosexual counterparts, and that excluding the gay and lesbian
families from the Federal protections of marriage does nothing to
promote the stability of heterosexual parents and marriages.

Equally important for the purposes of DOMA, Judge Tauro found
that this type of interest is properly a State, not a Federal, con-
cern. The Federal Government has historically had no role in set-
ting the rules for marriage or, for that matter, for divorce; and,
therefore, the Federal Government has no equivalent interest in
regulating the underlying criteria for marriage.

My colleagues who have claimed to be staunch defenders of
states’ rights should be alarmed by DOMA’s unprecedented med-
dling in the States’ affairs of marriage. DOMA denies certain le-
gally married couples, legally married under the laws of their
States, denies to them access to Federal laws that factor in marital
status, including Social Security and health care programs, which
secure citizens’ health and well-being. The exclusion of any married
couples from these programs would defy logic. That section 3 carves
out an entire class of married citizens based on sexual orientation
also violates constitutional equal protection guarantees.

Even under rational basis review, the law cannot survive. It cer-
tainly cannot survive more searching review, which the Attorney
General and the President have concluded is the appropriate level
]([))f scrutiny for laws that discriminate against gay men and les-

ians.

Facing lawsuits in a jurisdiction with no statements on the ques-
tion of the appropriate standard of review, Attorney General Hold-
er applied the factors that the Supreme Court has considered when
determining whether heightened review is warranted, and con-
cluded that the criteria had been met. While critics may disagree
with his conclusion, it cannot credibly be argued that either he or
the President have done anything remotely unprecedented and
nothing that warrants or calls for impeachment or reduced funding
for the Department of Justice. Nor can anyone who has looked at
DOMA'’s legislative history credibly claim that this law should
enjoy the same presumption of validity as most acts of Congress.

The Congressional Record makes perfectly clear that DOMA is
intended to express moral disapproval of gay men, lesbians, and
their families. Representative Henry Hyde, then-Chairman of this
Committee, for example, declared that “most people do not approve
of homosexual conduct, and they express their disapprobation
through the law.”

During floor debate, Members repeatedly voiced disapproval of
homosexuality as immoral or depraved, and argued that allowing
gay and lesbian couples to marry would demean and trivialize het-
erosexual marriage and might prove to be the “final below to the
American family.”

This evidence of the intent of the law, being to discriminate
against a specific group of people based on prejudice against them,
or disapproval of that group based on pure animus, is presumptive
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evidence of denial of equal protection and of the need for height-
ened scrutiny. The Administration so concluded, and that conclu-
sion compelled the determination that the law could never survive
heightened scrutiny and, therefore, could not be defended as to its
constitutionality.

In 1996, of course, gay and lesbian couples could not marry any-
where in the world. Now they can marry in five States and the Dis-
trict of Columbia, couples like Jen and Dawn BarbouRoske, who
have been together for more than 20 years. In July they will cele-
brate their second wedding anniversary as a legally married couple
in their home State of Iowa. They are raising two wonderful daugh-
ters, McKinley and Brianna, who are with their parents here
today.

Or Edie Windsor and Thea Spire, who began dating in 1965, got
engaged in 1967, and finally married in 2007. Thea passed away
2 years later after the couple had loved, lived with, and care for
each other for more than four decades, and after, as Edie, who is
a constituent of mine, put it, sharing all the joys and sorrows that
came their way.

Far from demeaning, trivializing, or destroying the institution of
marriage, these couples have embraced this time-honored tradition
and the commitment and serious legal duties of marriage.

Rather than defending DOMA in court, Congress should be work-
ing to repeal it. There is no redeeming moral value to a law whose
sole goal and sole effect is to persecute a group of people for no rea-
son and no benefit to anyone else.

With that, I yield back the balance of my time.

Mr. FRANKS. Thank you, Mr. Nadler.

[The prepared statement of Mr. Nadler follows:]



Opening Statement of Rep. Jerrold Nadler
Hearing on “Defending Marriage”

Constitution Subcommittee, House Judiciary Committee
April 14, 2011, 10 a.m,
Room 2141 of the Rayburn House Office Building

Today's hearing is titled "defending marriage,” and my colleagues in
the Majority undoubtedly will criticize the Obama Administration for
deciding that Section 3 of the 1996 "Defense of Marriage Act" (DOMA) is
unconstitutional and cannot be defended in certain court cases.

The argument that this Administration has somehow acted
inappropriately is a red herring: an effort by DOMA’s supporters to distract
from the real question here, which is whether anyone should be defending
this law.

This Administration has decided that, at least in certain cases, it
should not. The Attorney General followed the procedure that we have
established, codified in 28 USC Section 530D, for exactly this situation and
there are numerous notable examples of prior administrations that, having
determined that a law is unconstitutional, have cither refused to defend it or
affirmatively attacked it in court.

In the 1990 case of Metro Broadcasting v. FCC, for example, then
Acting Solicitor General John Roberts, now Chief Justice of the United
States, argued that a statute providing for minority preferences in broadcast
licensing was unconstitutional. Despite Supreme Court precedent applying a

more permissive standard of review, he argued that strict scrutiny applied.
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Senate Legal Counsel appeared as amicus in the case, defending the law,

which was upheld.

Clearly there were reasonable arguments that could have been made in
defense of the law. Should we excoriate Chief Justice Roberts” efforts as
purely political, and worthy of punishment? His view was not vindicated in
that case, but may ultimately have resulted in a shift in the law, which makes
it additionally clear that what the President has done here is neither
unprecedented nor inappropriate.

What we ought to be exploring in this hearing, and before the House
of Representatives engages in time-consuming and costly litigation, is how
anyone can justify prolonging the life of this harmful law.

Speaker Boehner has announced his intent to do so, and before the
House charges to DOMA’s defense, we should understand what arguments
the Speaker believes support his cause, and why he disagrees with the
decision of the President, Attorney General, and federal judges Joseph L.
Tauro and Stephen Reinhard who have considered the question carefully,
and with the benefit of extensive legal and factual briefings.

On April 4th, several of us wrote Speaker Boehner asking for a
briefing regarding his planned defense of Section 3. I now ask the Chair of
the Subcommittee and full Committee, the Gentlemen from Arizona and
Texas, to ask the Speaker to address the Committee and answer questions
members on both sides of this question have.

In ruling that Section 3 of DOMA cannot survive even rational basis
review, Judge Tauro pointed out that — in 1996 when this Committee and the

Congress considered DOMA — we did not bother to obtain testimony from
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historians, economists, or specialists in family or child welfare who might
have informed our decision regarding the federal interests at stake and how
DOMA would affect federal programs.

Now, however, the executive branch and the courts have done that job
for us. At a minimum, we should consider their findings carefully before we
insist that this law is worthy of the time and expense of a House defense.

In ruling that Section 3 is unconstitutional, Judge Tauro considered —
and rejected — the justifications that Congress gave when it passed DOMA
as well as any post-hoc rationalizations given to support the law. For
example, he rejected the argument that Section 3 of DOMA is justified by an
alleged interest in encouraging responsible procreation, finding that there is
no credible support for the notion that gay and lesbian parents are not as
capable as their heterosexual counterparts and that excluding the gay and
lesbian families from the federal protections of marriage does nothing to
promote stability of heterosexual parents or marriages.

Equally important for the purposes of DOMA, Judge Tauro found that
this type of interest is properly a state — not federal — concern. The federal
government has historically had no role in setting the rules for marriage (or,
for that matter, divorce) and, therefore, the federal government has no
equivalent interest in regulating the underlying criteria for marriage. My
colleagues who claim to be staunch defender’s of states rights should be
alarmed by DOMA’s unprecedented meddling in marriage.

DOMA denies only certain legally married couples access to federal
laws that factor in marital status, including Social Security and healthcare
programs, which secure citizen’s health and well-being. The exclusion of

any married couples from these programs defies logic; that Section 3 carves
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out an entire class of married citizens based on sexual orientation also
violates constitutional equal protection guarantees.

Even under rational basis review, the law cannot survive. It certainly
cannot survive more searching review, which the Attorney General and
President have concluded is the appropriate level of scrutiny for laws that
discriminate against gay men and lesbians.

Facing lawsuits in a jurisdiction with no statements on that question,
Attorney General Holder applied the factors that the Supreme Court has
considered when determining whether heightened review is warranted, and
concluded that the criteria had been met. While critics may disagree with
his conclusion, it cannot credibly be argued that either he, or the President,
have done anything remotely unprecedented and nothing that warrants calls
for impeachment or reduced funding for the Department of Justice.

Nor can anyone who has looked at DOMA’s legislative history
credibly claim that this law should enjoy the same presumption of validity as
most Acts of Congress. The congressional record makes perfectly clear that
DOMA is intended to express moral disapproval of gay men, lesbians, and
their families. Representative Henry Hyde, then-Chairman of this
Committee, declared that “most people do not approve of homosexual
conduct . . . and they express their disapprobation through the law.” During
floor debate, members repeatedly voiced disapproval of homosexuality as
“immoral” or “depraved” and argued that allowing gay and lesbian couples
to marry would demean and trivialize heterosexual marriage and might
prove to the “the final blow to the American family.”

This evidence of the intent of the law being to discriminate against a

specific group of people based on prejudice against, or disapproval of that
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group, is presumptive evidence of denial of equal protection and of the need
for heightened scrutiny. The Administration so concluded, and that
conclusion compelled a determination that the law could never survive
heightened scrutiny, and, therefore, could not be defended as to its
constitutionality.

In 1996, gay and lesbian couples could not marry anywhere in the
world. Now, they can marry in five states and the District of Columbia.
Couples like Jen and Dawn BarbouRoske [Barb-A-Ross-Key] who have
been together for more than twenty years. In July they will celebrate their
second wedding anniversary as a legally married couple in their home state
of lowa. They are raising two wonderful daughters, McKinley and Breanna,
who are with their parents here today.

Or Edie Windsor and Thea Spyer, who began dating in 1965, got
engaged in 1967, and finally married in 2007. Thea passed away two years
later, after the couple had loved, lived with, and cared for each other for
more than 4 decades and after — as Edie, who is a constituent of mine, puts it
— “sharing all the joys and sorrows that came their way.”

Far from demeaning, trivializing, or destroying the institution of
marriage, these couples have embraced this time-honored tradition and the
commitment and serious legal duties of marriage. Rather than defending
DOMA in court, Congress should be working to repeal it.

With that, T yield back the balance of my time.

Page 50of 5

Mr. FRANKS. Now I would yield to the distinguished former
Chairman Mr. Conyers for 5 minutes for an opening statement.

Mr. CoNYERS. Thank you, Chairman Franks. I ask unanimous
consent to put my statement into the record.
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Mr. FRaANKS. Without objection.
[The prepared statement of Mr. Conyers follows:]

Statement of the Honorable John Conyers, Jr.
for hearing on “Defending Marriage” before the
Subcommittee on Constitution, House Judiciary Committee

Friday, April 15,2011, at 10:00 a.m.
2141 Rayburn House Office Building

Today the Subcommittee considers the Obama Administration's
determination that Section 3 of the "Defense of Marriage Act" (DOMA) is
unconstitutional and cannot be defended in certain court cases.

Some of my colleagues in the Majority have called for defunding of the
Justice Department because of this decision. Yet they did not invite the
Administration to participate here today, apparently deciding that it might be better
to condemn them in absentia.

It is particularly ironic that my colleagues are protesting so loudly
now when they said not a word when President George W. Bush declared laws
unconstitutional and claimed the right — in no fewer than 750 signing statements —
to refuse to enforce portions of law he might later deem objectionable without
further notice to Congress.

Those statements, we later learned, were invoked by the prior
Administration to bypass the Congressional ban on torture in the McCain
Amendment, and oversight provisions in the Patriot Act, among others.

Certainly those who did not object to the secretive overruling by the
executive branch of Acts of Congress should hardly have standing to complain
when President Obama invokes the very procedure created by Congress to notify
us of his determination that a law is unconstitutional, and that — while he will
continue to enforce that law — the Justice Department will no longer defend it in
certain court cases.

There also are notable examples from prior administrations where, like here,
a determination has been made that a law is unconstitutional and cannot be
defended in court. Indeed, our sitting Chief Justice John Roberts, in the 1990 case
of Metro Broadcasting v. IFCC, argued that a statute granting minority preferences

Page 1 of 4
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in broadcasting licenses was unconstitutional, arguing for strict scrutiny even
though the Court previously had applied a more permissive standard.

President George H.W. Bush’s Administration refused to defend “must
carry” provisions in the Cable Television Act in a case brought by Turner
Broadcasting against the Federal Communications Commission. That litigation
was still pending when his predecessor took office and the Clinton Administration
reconsidered President Bush’s position, decided the law was constitutional, and
successfully defended it in court.

Given that there were reasonable arguments available in defense of the law’s
constitutionality in both of these cases, should we now condemn the first Bush
Administration and Chief Justice John Roberts for playing politics with the law?

Notably, their determinations were not vindicated by the courts in these
cases. What possible justification might we have, then, to punish this
Administration for determining its position on the law, whether or not that view
ultimately prevails in the courts at this time?

Attorney General Holder has notified the Congress and the courts, invoking
the procedure that Congress has established and is now codified at 28 U.S.C. §
530D. While no Administration should cavalierly disregard the laws that we enact,
that is not what is happening here. Contrary to the claims of its critics, the
Administration is still enforcing this law and even has indicated that it will
continue to defend the law where a court determines rational basis review applies.

On this front, T disagree with the Administration. Now that the President has
determined that the law unconstitutional, his Justice Department should defend that
position to the courts, and work vigorously to ensure DOMA’s defeat.

The President has long called for the repeal of DOMA, making clear he
disagrees with the law as a matter of policy. He has now also concluded that
Section 3 of the law, which defined marriage for purposes of all federal laws as
“between one man and woman as husband and wife” also cannot stand as a matter
of law. Section 3 is not about who has the right to marry; the states decide that.
Section 3 is about how couples who already are married under state law will be

treated under federal law.
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By virtue of Section 3, gay and lesbian couples already married under state
law are denied recognition as a family under no fewer than 1,138 federal laws that
take marital status into account. Among those laws are Social Security, which
provides survivor benefits, and into which every working American — including
lesbian and gay couples — must pay. What is the possible federal interest in
denying gay and lesbian citizens, who are already married under state law, the
security that spousal survival benefits might bring?

In considering the claims of gay and lesbian couples in Gill v. OPM, where
the Justice Department has been defending DOMA, federal District Court Judge
Joseph L. Tauro concluded that no such interest exists:

“This court is soundly convinced . . . that the government’s proferred
rationales, past and current, are without footing in the realities of the
subject addressed by [DOMA]. And when the proferred rationales for
a law are clearly and manifestly implausible, a reviewing court may
infer that animus is the only explicable basis. [Because] animus alone
cannot constitute a legitimate government interest, this court finds that
DOMA lack a rational basis to support it.”

Judge Reinhard of the Ninth Circuit Court of Appeals also found that
Section 3 cannot survive even rational basis review. In reaching this conclusion in
a case brought by a federal public defender seeking to add his same-sex spouse to
his health insurance policy (/n re Matter of Brad Levenson), Judge Reinhard took
the position that it was likely that “some form of heightened scrutiny applies.”
Because the law could not even survive rational basis review, he determined that it
was not necessary to reach that question.

That question was recently put squarely before the Attorney General and
President in two new cases challenging Section 3 of DOMA filed in the Second
Circuit Court of Appeals, a jurisdiction with no statement on the standard of review

for laws, like DOMA, that discriminate based on sexual orientation.

In consultation with his Attorney General, the President decided that laws

that single out gay men and lesbians for particular harm should not be presumed
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valid and, instead, require more searching review. This conclusion should come as
no surprise given the history of discrimination against gay men and lesbians,
including laws that have branded them criminals and barred them from serving in
our military, and the fact that one’s sexual orientation bears no relation to the
ability to participate or contribute to society.

It also is unsurprising given the record of animus that generally accompanies
laws that target gay men and lesbians, including the congressional record for
DOMA.

As the Supreme Court declared in Romer v. Evans, the bare desire to harm or
to express moral disapproval of a particular group is not a legitimate justification
for a law, even under rational basis review. I was here for our debate over DOMA,
which T argued and voted against. That debate was ugly and often descended into
the kind of animus that alone makes the case against DOMA.

With that, I yield back the balance of my time.

Page 4 of 4

Mr. CoNYERS. Thank you, sir.

The thing that bothers me at this hearing of the Subcommittee
is that the Department of Justice is not present, and I am informed
that they were not invited. And could I ask the Chairman why that
is? We have one of the leaders in the country, Ms. Gallagher, who
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has raised hundreds of thousands of dollars against judges who
have opposed her position, as the lead witness, but there is nobody
here from the Department of Justice. And I would yield to my
friend.

Mr. FRANKS. Mr. Conyers, I understand that there is going to be
an oversight hearing in May where the Department of Justice
would be invited to come.

Mr. CoNYERS. Well, then why are we starting—if the Depart-
ment of Justice is coming, what are we doing here with this won-
derful panel of friendly people, of course? But why do we start off
with the chairmen of organizations that are—and she has written
books against this position. We have another hostile witness to
this. And you tell me that next month we will be getting the De-
partment of Justice to find out where they stand.

Mr. FRANKS. Mr. Conyers, I would just suggest to you that the
makeup of the witnesses here is no different than most other hear-
ings like this. You have people on both sides of the issue that are
known for their advocacy or dissent on a particular issue. We have
the same makeup of the witnesses. Professor Ball will be a witness
for your perspective. And let me just say to you we have tried to
make it essentially the same as we have always done.

Mr. NADLER. Would the gentleman yield?

Mr. FRANKS. I would like to go ahead and ask you to finish your
opening statement.

Mr. NADLER. Would the gentleman yield?

Mr. CONYERS. Yes.

Mr. NADLER. Thank you.

I would just point out that normally if the subject of a hearing
is criticism of a decision of Department, you would invite the De-
partment to be criticized and to answer for their position.

I yield back. I thank the gentleman for yielding.

Mr. CoNYERS. I have got a statement to make, but it follows
along very closely with Ranking Member Nadler’s. But I am not
pleased that we will finally, sometime in the future, hear from the
Department of Justice that is being roundly criticized by you.

And I happen to be aware of some of your remarks earlier,
Chairman Franks, about what ought to happen, and I think there
is a political tone in this hearing that I want to try to diminish as
much as possible as we begin this. And I want you to know that
this follows much of the rhetoric that has come out of the Congress
and in the public on this for many years, this antiactivity.

The first witness is probably the lead person in the country on
this subject, and is certainly entitled to her opinions, and I can’t
wait to hear them. But the fact of the matter is that this is not
the regular order, and I did not approve of the way that we are
starting off this subject. And I happen to know of some of the per-
sonal animosity that exists in the Congress on this subject, and so
it is not like we come here pretending that it doesn’t exist. It does.

And so it is with that concern—and I am glad that you allowed
me to make it, Chairman Franks—that I raise these questions of
procedure. And I yield to the gentleman from Illinois Mr. Quigley.

Mr. QUIGLEY. Mr. Chairman, could I have 1 minute, please? 1
know he yielded. I am not sure he has any time.



19

Mr. FRANKS. We have our Chairman here, and I would yield to
him here. And I would just briefly suggest to the former Chairman
that there is no animosity in my heart toward anybody here what-
soever. I can’t speak for others. But my concern is just as I stated
in my opening statement.

And I will now recognize the distinguished Chairman of the full
Committee Mr. Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

Today’s hearing concerns two issues critical to the future of our
country. The first is the importance of protecting the institution of
marriage.

For thousands of years, the union of a man and a woman has
formed the cement of civilizations and provided the stability to soci-
eties in all parts of the world. It is time tested. Until the last dec-
ade, no society had ever made same-sex relationships equivalent to
a marriage between a man and a woman. This is because marriage
is the means by which societies encourage mothers and fathers to
form stable families to raise children. But the trend over the past
half century has been to neglect children’s interests in stable fami-
lies and think of marriage’s only purpose as making adults happy.
The movement for same-sex marriage is a part of this trend.

If we tamper with the definition of marriage, harmful unintended
consequences could follow. The ability of religious institutions to
define marriage for themselves and promote their sincerely held be-
liefs could be threatened. The role of marriage in society is too im-
portant to dilute the long-standing and widely accepting standard
that it is a union between a man and a woman. We cannot know
all of the consequences that might follow from such a radical exper-
iment, but we do know that government cannot change the defini-
tion of marriage without changing its meaning.

The second issue raised by this hearing is also important: Who
in our system of government has the power to decide fundamental
questions like what marriage means; unelected judges, or the peo-
ple?

The American people’s preference for a traditional definition of
marriage as one man and one woman cannot be seriously ques-
tioned. Forty-five States limit marriage to one man and one
woman. Thirty States have amended their State constitutions in
recent years to include the traditional definition of marriage in
their fundamental law. In several States in which judges tried to
impose gay marriage, the people have reasserted the traditional
view of marriage. Hawaiian and Californian voters amended their
constitutions to overrule activist decisions by their State supreme
courts. Iowans opposed their supreme court’s judicial activist cre-
ation of gay marriage by voting out every incumbent justice on the
ballot in the 2010 elections.

The will of the American people is clear: They want their govern-
ment to defend the traditional institution of marriage, and judges
should respect the will of the people. No one can seriously believe
that the Constitution’s authors intended to create a right to same-
sex marriage.

Unfortunately, the President appears to want courts rather than
the democratic process to define marriage in America. By refusing



20

to defend the Defense of Marriage Act against legal challenges, the
Administration has invited courts to overrule that popular law.

The President recognized the political reality that most American
people disagree with him and claimed to support traditional mar-
riage during his run for the White House. The Administration has
still not directly advocated gay marriage. Instead, the Administra-
tion devised an indirect strategy to advance gay marriage without
political accountability. By trying to lose in court, the Administra-
tion invited courts to do the controversial work of imposing gay
marriage for them.

The Administration tried to lose in court first by refusing to
argue that traditional marriage fosters responsible procreation, an
argument for traditional marriage that has prevailed in court. The
Administration’s efforts to lose in court reached their peak with the
February 23, 2011, announcement that the Administration would
no longer defend DOMA.

The policy of defending Federal laws, which Attorney General
Holder promised to follow at his confirmation hearing, protects our
constitutional system. By abandoning this policy.

The Administration has reversed the normal roles of the three
branches of government. It has shirked the executive branch’s re-
sponsibility to enforce the law, undermined Congress’ role in mak-
ing law, and invited courts to make policies that should be made
by the elected branches of government.

Thank you, Mr. Chairman, for holding this hearing, and I will
yield back the balance of my time.

Mr. FRANKS. Well, thank you, Mr. Smith.

[The prepared statement of Mr. Smith follows:]
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Mr. Smith’s Opening Statement
Subcommittee on the Constitution
Hearing on: “Defending Marriage™
Friday, April 15,2011 at 10:00 a.m. in Room 2141 Rayburn HOB

Today’s hearing concerns two issues critical to the future of our Republic.

The first is the importance of protecting the institution of marriage. For
thousands of years, the union of a man and a woman has formed the cement of
civilizations and provided stability to societies in all parts of the world. It is time-
tested. Until the last decade, no society had ever made same-sex relationships
equivalent to a marriage between a man and a woman.

This is because marriage is the means by which societies encourage mothers
and fathers to form stable families to raise children.

But the trend over the past half-century has been to neglect children’s
interest in stable families and think of marriage’s only purpose as making adults
happy. The movement for same-sex marriage is a part of this trend.

If we tamper with the definition of marriage, harmful unintended
consequences could follow. The ability of religious institutions to define marriage
for themselves and promote their sincerely held beliefs could be threatened.

The role of marriage in society is too important to dilute the long-standing
and widely-accepted standard that it is a union between a man and a woman. We
cannot know all of the consequences that might follow from such a radical
experiment. But we do know that government cannot change the definition of
marriage without changing its meaning.

The second issue raised by this hearing is also important. Who, in our
system of government, has the power to decide fundamental questions like what
marriage means: Unelected judges or the people?

1
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The American people’s preference for a traditional definition of marriage as
one man and one woman cannot be seriously questioned.

Forty-five states limit marriage to one man and one woman. Thirty states
have amended their state constitutions in recent years to include the traditional
definition of marriage in their fundamental law.

In several states in which judges tried to impose gay marriage, the people
have reasserted the traditional view of marriage. Hawaiian and Californian voters
amended their constitutions to overrule activist decisions by their state supreme
courts. Towans opposed their supreme court’s judicial activist creation of gay
marriage by voting out every incumbent justice on the ballot in the 2010 elections.

The will of the American people is clear. They want their government to
defend the traditional institution of marriage. And judges should respect the will of
the people. No one can seriously believe that the Constitution’s authors intended
to create a right to same-sex marriage.

Unfortunately, the President appears to want courts, rather than the
democratic process, to define marriage in America. By refusing to defend the
Defense of Marriage Act against legal challenges, the Administration has invited
courts to overturn that popular law.

The President recognized the political reality that most American people
disagree with him and claimed to support traditional marriage during his run for
the White House. The Administration has still not directly advocated gay
marriage.

Instead, the Administration devised an indirect strategy to advance gay
marriage without political accountability. By trying to lose in court, the
Administration invited courts to do the controversial work of imposing gay

marriage for them.



23

The Administration tried to lose in court first by refusing to argue that
traditional marriage fosters responsible procreation, an argument for traditional
marriage that has prevailed in court.

The Administration’s efforts to lose in court reached their peak with the
February 23, 2011, announcement that the Administration would no longer defend
DOMA.

The policy of defending federal laws, which Attorney General Holder
promised to follow at his confirmation hearing, protects our constitutional system.

By abandoning this policy, the Administration has reversed the normal roles
of the three branches of government. It has shirked the Executive branch’s
responsibility to enforce the law, undermined Congress’s role in making law, and
invited courts to make policies that should be made by the elected branches of
government.

1 am pleased that we are holding this public hearing to debate these issues
openly in the halls of Congress. That is the way that decisions in a democracy

should be made.

Mr. FRANKS. We have a very distinguished panel of witnesses
today, and each of the witnesses’ written statements will be en-
tered into the record in its entirety. And I ask each witness to sum-
marize his or her testimony in 5 minutes or less. To help you stay
within that time, there is a light on your table. When the light
switches from green to yellow, you will have approximately 1
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minute to conclude your testimony. When the light turns red, it
signals that the witness’ 5 minutes have expired.

Our first witness is Ms. Maggie Gallagher. Ms. Gallagher is
chairman and cofounder of the National Organization for Marriage,
which the Washington Post described as the preeminent national
organization fighting to protect marriage as the union of a husband
and wife. A veteran of public debates over family fragmentation
and the importance of marriage for child well-being, she is a na-
tionally syndicated columnist and the author of three books on
marriage, including most recently The Case for Marriage: Why
Married People Are Happier, Healthier, and Better Off Financially,
which she coauthored with University of Chicago professor Linda
Waite. Her book, Debating Same-Sex Marriage, coauthored with
Professor John Corvino, is forthcoming from Oxford University
Press.

Our second witness is Mr. Carlos Ball, professor of law, and
Judge Frederick Lacey Scholar at Rutgers Law School. Professor
Ball studies, writes, and teaches in the field of sexual orientation
a}rlldlthe law, and he is the author of several books on sexuality and
the law.

Our third witness is Mr. Edward Whelan. Mr. Whelan is presi-
dent of the Ethics and Public Policy Center, and the director of
EPPC’s program on The Constitution, the Courts, and the Culture.
Mr. Whelan served as Principal Deputy Assistant Attorney General
in the Office of Legal Counsel in the George W. Bush administra-
tion. Previous to his stint at OLC, Mr. Whelan served as a law
clerk to Justice Antonin Scalia and as a senior staffer to the Senate
Judiciary Committee.

It is the custom of this Committee to swear in the witnesses. So
if you will stand and raise your right hand.

[Witnesses sworn.]

Chairman FRANKS. I now recognize our first witness Ms. Galla-
gher. Ms. Gallagher, you are recognized for 5 minutes.

TESTIMONY OF MAGGIE GALLAGHER, CHAIRMAN OF THE
BOARD, NATIONAL ORGANIZATION FOR MARRIAGE

Ms. GALLAGHER. Thank you very much, Chairman Franks, for
holding this hearing and for inviting me to participate in it.

I also thank you particularly, Representative Conyers, for your
remarks on the importance of tone, because I do thinks it is ex-
tremely important that we demonstrate respect to each other in the
middle of this issue, which can be passionate on both sides.

I am going to let Mr. Whelan explain the history of the Depart-
ment of Justice’s failure to defend DOMA, and I would like to do
two big things today very briefly: One, explain the value of pro-
tecting marriage as the union of one man and one woman, which
is, of course, not only the Federal policy under the Defense of Mar-
riage Act, but is also the law and the policy of 45 States. And, sec-
ondly, I want to address briefly some Federalist concerns that have
been raised by Congressman Nadler, among some others.

Marriage is the union of a husband and wife for a reason. These
are the only unions that can create new lives and connect those
children in love to their mother and father. This is not necessarily
the reason why individuals marry. This is the great reason, the
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public reason, why government gets involved in the marriage busi-
ness in the first place, because, let us face it, the idea of a govern-
ment license to be in a romantic relationship is a somewhat odd
idea. What makes sense of it in our Anglo-American tradition is
the recognition that there is something special about unions of hus-
bands and wives, and that there is a unique public interest in-
volved in bringing together male and female to make and raise the
next generation.

How does marriage protect children? I think it is important to
note that it is not the case that there is a package of legal benefits
that protect children and improve their well-being. From what we
know from the social science evidence, marriage protects children
to the extent that it increases the likelihood they are born to and
raised by their own mother and father in a low-conflict, enduring
relationship. We know this because, frankly, children do not do bet-
ter when their parents—under remarried parents than they do
with solo mothers on average, which means that it is not simply
a set of legal benefits that we can transform. It is the extent and
way to which marriage as a legal and public institution helps to
protect this particular kind of family that it helps to protect chil-
dren or fails to protect children.

This deep orientation of marriage to what we now call respon-
sible procreation is not only the consensus of most of human his-
tory. Marriage is a virtually universal human social institution. It
changes in a lot of ways, but virtually every known human society
has recognized that there is a unique need and a special interest
in bringing together men and women as husbands and wives to
make and raise the next generation. It is also deeply embedded in
U.S. law.

You know, we can go back to where the Supreme Court said in
1888 that marriage is the foundation of the family and of society,
without which there would be neither civilization nor progress,
right up through one of the four rationales for the Defense of Mar-
riage Act, which President Obama’s Department of Justice specifi-
cally rejected, exercising in effect the kind of line-item veto over
the law retrospectively. But Congress, in passing DOMA, said that
civil society has an interest in maintaining and protecting the insti-
tution of heterosexual marriage because it has a deep and abiding
interest in encouraging responsible procreation and child-rearing.

If we accept, as DOMA explicitly does, that this is a core public
purpose of marriage, then treating same-sex unions as marriage
makes little sense. If, in fact, marriage as a public and legal insti-
tution, as the majority of courts have recognized, is oriented toward
protecting children by increasing the likelihood they have a mother
and father, then same-sex couples do not fit. And conversely, if
same-sex couples fit the public definition of marriage, then mar-
riage is really no longer about responsible procreation in the sense
same-sex marriage cuts marriage off as a public idea from these
deep roots in the natural family, and over time will reeducate the
next generation that these ancient and honorable ideals underlying
marriage no longer apply. Both gay marriage advocates and oppo-
nents have recognized that same-sex marriage will change the pub-
lic meaning of marriage.
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I would like to add, what about other families? Marriage has
never been the only root to a family in our culture, and I believe
we have an obligation to help children in all families, regardless of
family forms. But we cannot help children by ripping up the road-
map laid down by history, common sense, and the collective wis-
dom of human experience by redefining marriage.

I believe that gay marriage will not only—same-sex marriage will
not only redefine marriage as an institution, it will redefine the re-
lationship between traditional-faith communities and the American
tradition as well. The heart of the idea driving same-sex marriage
is that there is no difference between same-sex and opposite-sex
unions. And if you see a difference, there is something wrong with
you. You are somehow akin to a bigot opposed to interracial mar-
riage. That idea, if it is embraced by law, particularly through the
courts, will have consequences for religious liberty that are pro-
found.

How do we treat bigots who are opposed to interracial marriage
in this country? Well, we don’t—I am sorry, I am out of time.

Mr. FRANKS. Actually, Ms. Gallagher, the light malfunctioned
there. It went from green to red. It wasn’t supposed to do that. But
if you will just conclude your remarks.

Ms. GALLAGHER. I will briefly wrap up.

If you follow that analogy, you will see the profound con-
sequences.

The Federal Government frequently defines marriage, parent,
family, and domestic relations differently than some States. Fed-
eralism works both ways. And if we were to say there was a prob-
lem with the Federal definition of marriage as one man and one
woman on Federalist grounds, we would also have to accept that
four judges in Massachusetts could force the Federal Government
to acknowledge polygamist marriage as well.

Thank you very much.

Mr. FrANKS. Thank you, Ms. Gallagher. And I am sorry about
the malfunction of the clock there.

[The prepared statement of Ms. Gallagher follows:]
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Why DOMA’s Definition of Marriage Is Good Policy and Should Be Defended

The Defense of Marriage Act, passed in 1996 by overwhelming bi-partisan majorities, does two
things: it defines marriage for purposes of federal law as the union of one man and one woman,
and it clarifies that states do not have to recognize same-sex marriages or polygamous marriages
performed in other states or countries.

My purpose today is to defend the first idea: federalism works both ways: states have a right to
regulate marriage for the purpose of state law; and the federal government has the right and
responsibility—frequently exercised in U.S. history—to define what it means by marriage for the
purpose of federal law.

Why Marriage is the Union of One Man and One Woman

Marriage is the union of husband and wife for a reason: these are the only unions that create new
life and connect those children in love to their mother and father. This is not necessarily the reason
why an individual person marries.

Individuals marry for a hundred private and personal reasons, for good reasons and less good
reasons. The public purpose of marriage is the reason why society creates laws around marriage.
Here the great public purpose of marriage has always been “responsible procreation” —rooted in
the need to protect children by uniting them with the man and woman who made them.

Let’s face it: a government license for romantic unions is a strange idea. Adults’ intimate
relationships, in our legal tradition, are typically nobody else’s business. The more intimate and
personal an adult relationship is the less likely the law is to be involved. I’'m an aunt, I'm a best
friend, I'm a mentor, I'm a godmother. In all these personal relationships the government is not
involved.

Why is the government involved in marriage?
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The answer in our society, and in virtually every known human society, is that the society
recognizes there is an urgent need to bring together men and women to make and raise the next
generation together. Marriage is a private desire that serves an urgent public good.

How does marriage protect children?

Marriage protects children by increasing the likelihood that children will be born to and raised by
their mother and father in one family—and by decreasing the likelihood that the adults will create
fatherless children in multiple households.

Note there is not some slew of magic special legal benefits that protect children that can be
transferred to other family forms. We know this from the social science evidence showing that
children do no better, on average, in remarried families than they do living with single mothers.*
Marriage protects children to the extent that it helps increase the likelihood that children will be
raised by their mother and father.

This is not merely my personal and private view; it is the overwhelming consensus of human
history and U.S. law.

Marriage is a virtually universal human institution. Every human society has to grapple with three
persistent facts about human beings everywhere: sex makes babies, societies need babies, babies
deserve a father as well as a mother.

Marriage as a shared legal and social institution attempt to shape the erotic passions of the young,
to communicate the importance of regulating sexual passion so that children are not born into
fragmented families, and also to signal to those attracted to the opposite sex the time and place
when uniting sexual desire and the desire for children is a positive good. Professors Margo Wilson
and Martin Daly write:

Marriage is a universal social institution, albeit with myriad variations in social and

cultural details. A review of the cross-cultural diversity in marital arrangements

reveals certain common themes: some degree of mutual obligation between

husband and wife, a right of sexual access {often but not necessarily exclusive), an

expectation that the relationships will persist (although not necessarily for a

lifetime), some cooperative investment in offspring, and some sort of recognition of

the status of the couple’s children. The marital alliance is fundamentally a

reproductive alliance.”

! see Sara McLanahan & Gary Sandefur, Growing Up With a Single Parent: What Hurts, What Helps {Harvard U. Press 1594}
(“In general, compared with children living with both their parents, young people from disrupted families are more likely to
drop out of high school, and young women from one-parent families are more likely to become teen mothers, irrespective
of the conditions under which they began to live with single mothers and irrespective of whether their mothers remarry or
experience subsequent disruptions.”). For a general review of the social science and legal history outlined here, see Maggie
Gallagher, “(How) Will Gay Marriage Weaken Marriage as a Social Institution,” 2 University of St. Thomas Law Review 33
(2004).
: Margo Wilson & Martin Daly, “Marital Cooperation and Conflict,” in Evolutionary Psychology, Public Policy and Personal
Decisions 197, 203 {Charles Crawford & Catherine Salmon eds., Lawrence Erlbaum Assoc., 2004).

2
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Another academic treatment notes: “The unique trait of what is commonly called marriage is social
recognition and approval . . . of a couple’s engaging in sexual intercourse and bearing and rearing
offspring.”* As far back as 30 A.D., Musonious Rufus said:

The husband and wife . .. should come together for the purpose of making a life in

common and of procreating children, and furthermore of regarding all things in

common between them, and nothing peculiar or private to one or the other, not

even their own bodies. The birth of a human being which results from such a union is

to be sure something marvelous, but it is not yet enough for the relation of husband

and wife, inasmuch as quite apart from marriage it could result from any other

sexual union, just as in the case of animals.*

This deep orientation of marriage to what we now call “responsible procreation” is also the
consensus deeply embedded in U.S. law. The U.S. Supreme Court said in 1888:“[Marriage] is the
foundation of the family and of society, without which there would be neither civilization nor
progress.”® In 1942, the Court said: “Marriage and procreation are fundamental to the very
existence and survival of the race.”® The Court quoted this latter statement and cited the former in
its landmark case striking down antimiscegenation laws.”

This is the rationale for the national definition of marriage proposed by Congress in passing DOMA:
“civil society has an interest in maintaining and protecting the institution of heterosexual marriage
because it has a deep and abiding interest in encouraging responsible procreation and child-

. »8
rearing.

If we accept, as DOMA explicitly does, that this is a core purpose of marriage, then treating same-
sex unions as marriages makes little sense. If marriage as a public and legal institution is oriented
towards protecting children by increasing the likelihood they are born to and raised by the man
and the woman whose union made them, then same-sex couples do not fit. If same-sex couples
“fit” the public definition of marriage, then marriage is no longer about responsible procreation.

Same-sex marriage cuts marriage as a public idea off from these deep roots in the natural family.
Over time the law will re-educate the next generation that these ancient and honorable ideals
underlying marriage no longer apply. Gay marriage, as Judge Walker ruled in wrongly striking down
Prop 8, is based on the idea that neither biology nor gender matters to children. Same-sex
marriage repudiates the public’s interest in trying to see that children are, to the extent possible,
raised by the man and woman whose bodies made them in a loving single family.

Both gay marriage advocates and opponents have recognized that gay marriage has this radically
transformative change in the public meaning of marriage. For example, same-sex marriage
proponent E.J. Graff explained: “If same-sex marriage becomes legal, that venerable institution will

K Kingsley Davis (ed.), Contemporary Marriage: Comparative Perspectives on a Changing Institution 5 (New York: Russell
Sage Foundation, 1985).

* Muscnius Rufus, Fragment 13A, “What Is the Chief End of Marriage?” translated in Musonius Rufus: The Roman Socrates
89 (Cora E. Lutz ed. & trans., 1947).

® Maynard v. Hill, 125 U.S. 190, 211 (1888).

© Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

7 Loving v. Virginia, 388 U. S. 1, 12 (1967).

® House Report, No. 104-664.
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ever after stand for sexual choice, for cutting the link between sex and diapers.” Same-sex
marriage, she argues, “does more than just fit; it announces that marriage has changed shape.”’
Ladelle McWhorter acknowledged: “[Heterosexuals] are right, for example, that if same-sex
couples get legally married, the institution of marriage will change, and since marriage is one of the
institutions that support heterosexuality and heterosexual identities, heterosexuality and
heterosexuals will change as well.”™

What about other families? Marriage has never been the only pathway to a family. People have
always lived in different situations, and we have {l believe) an obligation to help children in every
family form. But we cannot do so by confusing the public purposes of marriage with other kinds of
relationships. We should not rip up the road map laid down by history, by common sense, and by
the collective wisdom of human experience by redefining marriage.

Gay Marriage Will Have Consequences

The great animating idea behind same-sex marriage is this: there are no relevant differences
between same-sex and opposite sex unions, and if you see a difference there’s something wrong
with you. You are like a bigot opposed to interracial marriage.

When the law endorses this big new moral idea, under the misguided name of equality, it will have
consequences.

If you want to see what this big new idea, embraced by law, means, ask yourself: how do we treat
bigots who oppose interracial marriage. If we—and the law—accept the core ideas driving same-
sex marriage, we will also have to accept the consequences for traditional faith communities, for
those Americans who continue to believe that marriage is the union of husband and wife.

Already we are seeing graduate students kicked out of marriage counseling programs, physicians
told they must choose between their values and their profession, Christian adoption agencies put
out of business by the government. It’s a felony to run an adoption agency without a license in the
state of Massachusetts. When Catholic

Charities asked the government for a narrow exemption so that they could continue to help needy
children without violating Catholic teachings, the government said, “no, we would not do this if
you refused to place couples with interracial couples, so we won’t help you quote, unquote
discriminate against same-sex couples either.” Crystal Dixon was fired from her job at a university
for expressing in a letter to the editor her opposition to gay marriage.

In our sister democracies, Canada and the U.K., the cancerous effects of this false equation of gay
marriage and racial equality are starkly visible. Just a few weeks ago a court ruled that lovely black
married couple, Mr. and Mrs. Johns, could be barred from fostering children because they were
unable to actively affirm homosexuality as good.

°EL. Graff, “Retying the Knot,” in Same-Sex Marriage: Pro and Con: A Reader 134, 135-137 {Andrew Sullivan ed., 1st ed.,
Vintage Books 1997).
% adelle McWhorter, Bodies and Pleasures: Foucault and the Politics of Sexual Normalization 125 (Indiana U. Press 1999).
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Every day brings new evidence of the great lie that this movement is concerned only about helping
our gay friends and neighbors live as they choose. This movement aims to follow the path laid
down by the civil rights movement and use the power of government to reshape society by
repressing, stigmatizing and excluding those who do not share their vision of “marriage equality.”

Let me issue here today a clear warning: If gay marriage is accepted in law, then the consequences
will be not only a redefinition of marriage, but a redefinition of the place of traditional faith
communities in the American public sphere. What lies ahead is in my view best captured by the
Islamic term “dhimmitude.” Christian, orthodox Jewish,

Muslim and other traditional faith communities will be permitted to exist, as second class citizens,
subjected to dramatic new legal restraints designed to minimize the influence of their so-called
“anti-equality” ideas in the public square.

Another way of putting this emerging conflict is: when equality and religious liberty come into
conflict, religious liberty loses.™ By defining gay marriage as an “equality” issue gay marriage
advocates are ensuring that gay marriage will not only facilitate private relationships of gay
couples, it will create a substantive new government-backed morality enforced in the public
square.

DOMA thus protects against a radical redefinition not only of marriage but of the American and the
Judeo-Christian tradition.

Failing to Defend DOMA Invites Courts to Recognize Polygamous Unions as Well

The federal government has a right to define marriage for federal purposes, whether the issue is
same-sex marriage or polygamy. This right has long been recognized in U.S. law and constitutional
governance and does not conflict with federalism.

The federal government has frequently defined terms like “marriage” and “children” and “spouse”
for the purpose of immigration, taxes, the Census and other areas in ways that sometimes are
different from state law. The alternative to a proper federalism is to make the 10th amendment a
kind of reverse supremacy clause in which four judges on a court in Massachusetts get to decide
for the American people as a whole what constitutes a marriage.

Professors Linda Elrod and Robert Spector have noted: “Probably one of the most significant
changes of the past fifty years [in American family law] has been the explosion of federal laws . . .
and cases interpreting them. As families have become more mobile, the federal government has
been asked to enact laws in numerous areas that traditionally were left to the states, such as . ..
domestic violence, and division of pension plans.” 12

" Same-Sex Marriage and Religious Liberty: Emerging Conflicts, Robin Fretwell Wilson, Douglas Laycock, & Anthony
Picarello, editors (Rowman & Littlefield 2008).

*? linda D. Elrod & Robert G. Spector, “A Review of the Year in Family Law 2007-2008: Federalization and Nationalization
Continue,” 42 Fam. L.Q. 713, 713, 751 (2009).
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Definitions of marriage and family are deeply embedded in federal laws ranging from
immigration,13 land grants,14 military benefits and pensions,15 other pensions,16 the census,”’
copyright,*® and bankruptcy.™

Congress has defined marriage for federal law purposes in the law of immigration,” taxation*! and
the Census™ even though these definitions are sometimes contrary to the definitions of marriage
for the state in which the affected individuals live.

As a nation, we settled this question in the 18th century when the issue was polygamy. The
national government passed multiple laws to ensure that polygamy did not become the normin
the U.S.”

" Naturalization Act of 1802, 2 Stat. 153 {1802); Act of Feb. 10, 1855, 10 Stat. 604 {1855).

* Act of Mar. 3, 1803, 2 Stat. 229 (1803); Land Act of 1804, 2 Stat. 283 (1804); Homestead Act of 1862, 12 Stat. 392 (1862);
McCune v. Essig, 199 U.S. 382 (1905).

S Act of July 4, 1836, ch. 362, 5 Stat. 127, 127-28 (1836); Act of June 27, 1850, ch. 634, 26 Stat. 182, 182-83 (1890); See
United States v. Jordan, 30 C.M.R. 424, 429-30 (1960) (finding that the military could limit the defendant’s right to marry
abroad because of special military concerns); United States v. Richardson, 4 C.M.R. 150, 158-59 {1952) (holding a marriage
valid for purposes of military discipline, although it would have been invalid in the state where the marriage began); United
States v. Rohrbaugh, 2 C.M.R. 756, 758 (1952) (noting, inter alia, that common law marriages are specifically recognized “in
a variety of matters”).

'8 See Boggs v. Boggs, 520 U.S. 833, 854 (1997) {pensions governed under ERISA, which preempts community property law);
Mansell v. Mansell, 490 U.S. 581, 594-95 (1989} {military retirement pay waived in order to collect veterans’ disability
benefits governed by Uniformed Services Former Spouses’ Protection Act (USFSPA), not community property law); McCarty
v. McCarty, 453 U.S. 210, 232-33, 236 (1981) (citing Hisquierdo v. Hisquierdo, 439 U.S. 572, 590 (1579)), superseded by
Uniformed Services Former Spouses’ Protection Act, Pub. L. No. 97-252, 96 Stat. 718 {1982} (codified as amended at 10
U.S.C. § 1408 (2006)) (military retirement pay governed by federal law, not community property law)); Hisquierdo, 439 U.S.
at 582, 590 (railroad retirement assets governed by federal law, not community property law); Yiatchos v. Yiatchos, 376 U.S.
306, 309 (1964) (United States Savings Bonds governed by federal law, not community property law, unless fraud involved);
Wissner v. Wissner, 338 U.S. 655, 658 (1950) (National Service Life Insurance Act governs beneficiary of policy, not
community property laws).

*"U.5. CENSUS BUREAU, MEASURING AMERICA: THE DECENNIAL CENSUS FROM 1790 TO 2000, at 9 (2002), available at
htto://www.census.gov/prod/2002pubs/pol02-ma pdf.

8 Act of Feb. 3, 1831, ch. 16, 4 Stat. 436 (1831); De Sylva v. Ballentine, 351 U.S. 570, 582 (1956); 19 17 U.S.C. § 101 (2006);
KENNETH R. REDDEN, FEDERAL REGULATION OF FAMILY LAW § 6.5 (1982).

2 4 R. REP. NO. 95-595, at 364 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6320; Shaver v. Shaver, 736 F.2d 1314, 1316
(9th Cir. 1584) (bankruptcy courts look to federal—not state—law to determine whether obligation is in the nature of
alimony, maintenance or support); Stout v. Prussel, 691 F.2d 859, 861 {9th Cir.1982).

" 5eeBUSC.§ 1154(a){2)(A) (2006); 8 U.5.C. § 1255(e); In re Appeal of O’Rourke, 310 Minn. 373, 246 N.W.2d 461, 462
{Minn. 1976); Kleinfield v. Veruki, 173 Va. App. 183, 372 S.E. 2d 407, 410 (Va. Ct. App. 1988}; Lutwak v. United States, 344
U.S. 604, 611 (1953); id. at 620-21 {Jackson, J., dissenting); see also Adams v. Howerton, 673 F.2d 1036, 1040-41 (9th Cir.
1994) (even if same-sex marriage was valid under state law, it did not count as a marriage for federal immigration law
purposes); Garcia-laramillo v. INS, 604 F.2d 1236, 1238 (9th Cir. 1979)(arguing that the possibility of marriage being a sham
is irrelevant because of valid New Mexicomarriage is deemed “frivolous” because of INS’ authority to inquire into marriage
for immigration purposes); United States v. Sacco, 428 F.2d 264, 267—68 (9th Cir. 1970) {ruling, inter alia, that a bigamous
marriage did not count as a marriage for federal law purposes).

26US.C§ 7703(a)(2), (b) (definitions of marital status); Rev. Rul. 76-255, 1976-2 C.B. 40. See Linda D. Elrod & Robert G.
Spector, “A Review of the Year in Family Law 2007-2008: Federalization and Nationalization Continue,” 42 Fam L. Q. 713,
714-15 (2009)(discussing Nihiser v. Comm’r, 95 T.C.M. (CCH) 1531 (2008); Perkins v. Comm’r, 85 T.C.M (CCH) 1165 (2008);
Proctor v. Comm’r, 129 T.C. 92 (2007); 73 Fed. Reg. 37997 (luly 2, 2008)).

2 “Cansus to Recognize Same-Sex Marriages in 10 Count,” N.Y. Times, June 21, 2009, available at
hitp://www.nytimes.com/2002/06/21/us/21census hitmil? _r=1; “Census Bureau Urges Same-Sex Couples to be Counted,”
USA Today, April 6, 2010, available at http://www.usatoday.com/news/nation/census/2010-04-05-censys-gays N bt

3 Statutes at Large, 37th Congress, 2d Session, Ch. 126 at

Congress, Sess. |, Ch. 47; 24 Stat. 635, 1887; Act of July 16, 1894, ch. 138, 28 Stat. 107; Statutes at Large, 37th Congress, 2d
6
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And the issue may soon be polygamy again. Less than ten years after the Canadian courts imposed
same-sex marriage, polygamists are now in court arguing for their right to marry as well. To say
that the federal government must accept same-sex unions as marriages, if any state does, also
means that the federal government must accept polygamous unions as marriages, if four judges on
any state court decide the right to marry includes polygamy.

DOMA not only protect the idea that marriage united male and female, it protects monogamy as
well: only one man and one woman are a marriage under federal law.

By failing to defend DOMA, and repudiating procreation as a purpose of marriage, Pres. Obama
and the Department of Justice are actually endangering the marriage laws of 45 states.

The Supreme Court only rarely chooses to strike down laws passed by Congress directly.
Eliminating DOMA would make it easier for gay marriage advocates to win the Prop 8 case now
working its way through the 9th Circuit to the Supreme Court. Failing to defend DOMA, at this
point, would invite the Supreme Court to strike down Prop 8 and marriage laws in 45 states.

Pres. Obama has Actively Sabotaged the Defense of DOMA

Ed Whelan lays out this argument in detail. | would like to quote, however, from a column by the
distinguished libertarian legal scholar Richard Epstein, who favors same-sex marriage, and who
opposes DOMA as policy {but believes it is eminently defensible on constitutional grounds) about
how poor President Obama’s legal defense of DOMA has been:

In Gill and Massachusetts, Judge Tauro . . .pushed hard in two inconsistent

directions. He first claimed that the definition of marriage was exclusively a function

of state sovereignty, in which the United States could not intrude under the Tenth

Amendment, which holds that those powers not delegated to the federal

government remain vested in the states. Indeed, he went so far to make the weird

claim that even the federal power to tax and spend did not allow it to define

marriage for the purposes of federal expenditures.

But it only gets more convoluted. To strike down DOMA, Judge Tauro had to reject
all state justifications for its definition of marriage. Congress advanced four such
justifications for this statute: “(1) encouraging responsible procreation and child-
bearing, (2) defending and nurturing the institution of traditional heterosexual
marriage, (3) defending traditional notions of morality, and (4) preserving scarce
resources.” The Justice Department disavowed them all. So much for tradition. Its
sole defense of DOMA was that it was needed to preserve the status quo until
matters were sorted out politically. Given that open invitation Judge Tauro
concluded that all of the justifications offered in DOMA flunked even the lowest
“conceivable” standard of rationality. Religious people will surely take umbrage at
his one-sentence rebuttals of centuries of tradition.

States, 98 U.S. 145 (1878); Murphy v. Ramsey, 114 U.5. 15 (1885); Ex Parte Snow, 20 U.S. 274 (1887); Cannan v. United
States, 116 U.S. 55, 72 {1885); The Late Corporation of the Church of Jesus Christ of Latter-day 5aints v. United States, 136
U.5. 1 (1890); Act of July 16, 1894, ch. 138, 28 Stat. 107.
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This controversial case might well go up on appeal. But if so, it looks almost like
collusive litigation, unless some true defender of DOMA is allowed, as an intervener,
to defend the statute on the merits.”*

Fortunately the House has taken that step to be the true defender of DOMA, and to defend DOMA
on the merits.

Conclusion

Marriage as the union of a man and a woman is the national norm, the consensus of state law, and
of human history. Every single time the American people have had the chance to vote, 31 out of 31
times, they have affirmed that marriage is and should remain the union of husband and wife.

Exit polls from the election last November showed American people oppose same-sex marriage 54
to 40 percent.25 Last November the people of lowa showed their displeasure with gay marriage by
refusing, for the first time in modern lowa history, to retain three judges who voted to impose gay
marriage. A few weeks ago, in the deep blue state of Maryland, an enormous outpouring of public
opposition, especially from the black church, killed a gay marriage bill that was supposed to easily
pass the Maryland House. In Rhode Island, another deep blue state, the same story is unfolding:
after promising to quickly pass a gay marriage bill through the House, the speaker had to pull the
bill and the headlines there indicate that they do not have the votes to pass.

This rejection of gay marriage, even in deeply Democratic and liberal states, is not due to any
secret backroom influence, but to an amazing, great, underreported outpouring by the American
people, a rainbow coalition of people of all races, creeds, and colors who say that while yes we
may need to find a way to express concern about and compassion for our gay friends, neighbors
and fellow citizens, no, please, don’t mess with marriage.

The House leadership is to be congratulated for stepping forward and defending marriage by
defending DOMA.

** Richard A. Epstein, “Judicial Offensive Against Defense of Marriage Act,” Forbes, July 12, 2010 at
hito://www. forbes.com/2010/07/12/sayv-marriage-massachussttssuprema-courtopinions-columnists-richard-a-
epsteir.himi.
% CNN 2010 Exit Polls at http://www.cnn.con/ELECTION/2010, results/polls/ival=UsSHOOp3.
8

Mr. FRANKS. Professor Ball, thank you for being here, sir. You
are recognized for 5 minutes.
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TESTIMONY OF CARLOS A. BALL, PROFESSOR OF LAW,
RUTGERS SCHOOL OF LAW

Mr. BALL. Thank you, Mr. Chairman. Thank you for inviting me
to speak to the Subcommittee today.

It seems to me that a good place to begin in assessing the Presi-
dent’s decision to no longer defend the constitutionality of DOMA
is with another Federal statute, 28 U.S.C. 530(d). That law re-
quires the Attorney General to report to Congress when the De-
partment of Justice decides not to defend a particular law.

The existence of that statute, it seems to me, is a recognition by
the Congress of the reality that the executive branch sometimes de-
cides in rare cases not to defend the constitutionality of a law. The
executive branch, as a coequal branch of government, has the au-
thority and obligation to make independent determinations regard-
ing a law’s constitutionality. Indeed, every Administration in the
last 30 years, both Democratic and Republican, has refused at some
point to defend laws that it believed were unconstitutional.

In my written statement, I provided the Subcommittee with the
details of those six lawsuits in which an Administration refused to
defend a Federal law in the courts. Congressman Nadler referred
to one of them, the Metro Broadcasting case. The Department of
Justice in that case, it seems to me, made a good-faith, inde-
pendent determination that the statute was unconstitutional.

The Obama administration has done the same thing with DOMA.
Some may disagree with one or both of those decisions, but that is
a different question from whether the executive branch had the
constitutional authority to make the decision.

It is also crucial to keep in mind the context in which President
Obama made his decision. The Department of Justice was con-
fronted with litigation challenging DOMA in a circuit that has
never addressed the question of whether sexual orientation classi-
fications are entitled to heightened scrutiny; yet the Administra-
tion had to make a decision on that question, and I believe it made
a proper one.

Critics of the President’s decision would like you to believe that
it is well-settled law that only rational basis review applies to sex-
ual-orientation classifications and that, therefore, the only thing
the Administration had to do was to offer the courts a rational jus-
tification for the enactment of DOMA. But, in fact, the level of judi-
cial review that should be applied in lawsuits alleging unconstitu-
tional discrimination on the basis of sexual orientation is not well
settled. The Supreme Court has never addressed the question, and
what the Supreme Court has done in the last 15 years is to rule
emphatically that the rights of privacy and equality that lesbians
and gay men enjoy under the Constitution impose limitations on
governmental action.

In determining whether heightened scrutiny applies, courts have
sought to answer questions such as whether lesbians and gay men
have suffered a long history of discrimination, and whether sexual
orientation affects the ability of individuals to contribute to society.
It seems to me entirely appropriate for an Administration to make
its own judgment on these issues, especially when there is no bind-
ing case law in the circuit in question.
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Furthermore, not only was the President entitled to make a deci-
sion on the question of heightened scrutiny; that decision that he
made was the correct one. There has, in fact, been a long history
of discrimination in this country on the basis of sexual orientation.
To argue otherwise is to turn a blind eye to the long list of ways
in which governments at every level, private employers, and others
have discriminated for decades against gay people.

As to the ability to contribute to society, we all know that there
are lesbians and gay men in this country who are doctors, lawyers,
scientists, engineers, and even Members of Congress. It is simply
not credible anymore to argue that sexual orientation affects the
ability of individuals to be useful and productive members of soci-
ety.

On the particular question of marriage, there are those who
argue that sexual orientation is still relevant because marriage is
supposedly only about procreation in what some believe is the opti-
mal setting for the raising of children. But procreation, as Justice
Scalia noted in his dissenting opinion in Lawrence v. Texas, cannot
be the basis for excluding gay people from marriage because those
who are sterile and elderly are allowed to marry.

And on the issue of child rearing, it is indisputable that a wide
consensus has emerged among experts in this country that what
matters when it comes to the well-being of children is not the sex-
ual orientation of the parents, but is instead the quality of the rela-
tionships and the amount of care, love, and support that parents
provide their children.

Furthermore, the procreation and child-rearing arguments seem
especially ill-suited in the context of the DOMA litigation. To see
why this is the case, we need to look no further than the case of
Edie Windsor, which Congressman Nadler mentioned in his open-
ing remarks. Edie and her partner Thea were together for 44 years.
Their 2007 Canadian marriage was recognized by the State of New
York, but the IRS refused to recognize their marriage because of
DOMA. So when Thea passed away in 2009, her estate had to hand
over $350,000 to the Federal Government in estate taxes.

Edie is now 81 years old. What do procreation and child rearing
have to do with a rational reason for denying Edie money that she
needs in order to live comfortably in her old age? Is the idea to en-
courage Edie to marry a man? Is it the idea that more
heterosexuals will marry if they can rest assured that Edie’s mar-
riage, which is recognized by New York, cannot be recognized by
the Federal Government under DOMA? Of course not. In the end,
there is no rational reason to impose a huge tax obligation on Edie
that is not imposed on other New York widows. And that is just
one example of why DOMA is unconstitutional.

Thank you very much, Mr. Chairman.

Mr. FRANKS. Thank you, Professor Ball.

[The prepared statement of Mr. Ball follows:]
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Good morning, Mr. Chairman and members ol the subcommittee. Thank you [or granting
me the opportunity to teslily belore you this morning. My name is Carlos Ball and I am a law
prolessor al Rutgers University (Newark).

In assessing the President’s decision not to defend the constitutionality of Section 3 of the
Defense of Marriage Act of 1996 (DOMA), it is important to keep in mind historical, institutional,
and contcxtual considcrations. I would like to bricfly go through cach of these to arguc that the

President’s decision on DOMA was both legitimate and appropriate.

I. HISTORICAL CONSIDERATIONS

Tt is undoubtedly the case that the execulive branch, most ol the time, has an obligation to
defend the constitutionalily of laws enacted by Congress. This obligation recognizes both that
Congress, along with the President, sets policy and that it is the courts that are the final arbiters of
the constitutionality of our laws.

But on some occasions, itis appropriate for the executive branch to refuse to defend laws that
it belicves arc unconstitutional. Former Solicitor General (and later Judge) Robert Bork put this
point well when he noted almost forty years ago that his office’s standing before the Supreme Court

rests . .. upon a scnse of obligation to the Court and to the constitutional system so

that we often behave less like pure advocates than do lawyers for private interests .

.. [1]t would seem to me not only institutionally unnecessary but a betrayal of
profound obligations to the Court and lo Conslitutional processes to lake the
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simplistic position that whatcver Congress cnacts, we will defend . . . !

Judge Bork’s vicws on this issuc arc consistent with the idea that the exceutive branch has
an independent responsibility to assess the constitutionality of federal statutes. In fact, every
administration over the last thirty years, both Democratic and Republican, at some point exercised
its authority to refuse to defend laws that it believed were unconstitutional. Here are some examples:

eoIn 1983, the Department of Justice under President Ronald Reagan refused to

delend the constitulionality ol a law that allowed either House ol Congress (o

invalidate an administrative decision made by the executive branch.?

®1n 1990, the Department of Justice under President H.-W. Bush filed an amicus brief

with the Suprcme Court arguing that the Court should strike down statutory

provisions related to regulatory preferences for minority owned stations. Far from

suggesting that the Court should be deferential in its constitutional asscssment of the
statutes in question, the Department of Justice urged the Court 1o apply strict
scrutiny.’

eIn 1992, the Depariment of Justice under the (irst President Bush informed the

' Letter from Robert H. Bork, Solicitor General, to Simon Lazarus I1l (Aug. 5, 1975),
reprinted in Representation of Congress and Congressional Interests In Court: Hearings Before the
Subcomm. on Scparation of Powers of the Senatc Comm. on the Judiciary, 94th Cong. 351, 500-01
(1975) (quoted in Seth Waxman, Defending Congress, 79 N.C.L. Rev. 1073, 1083 (2000)).

* INS v. Chada, 462 U.S. 919, 959 (1983).

* Metro Broadcasting v. F.C.C., 497 U.S. 547 (1990). Tt bears noling that the Department
ol Justice’s position that strict scruliny should be applied lo statules that provided for racial
prelerences seemed inconsistent with prior Supreme Courl rulings. See Fullilove v. Klulznick, 448
U.S. 448 (1980). Although the Court relused to follow the administration’s advice in Metro
Broadcasting, it did later apply strict scrutiny to race-based preferential programs in Adarand
Construction v, Pena, 515 U.S. 200 (1995).
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district court that it would not defend the constitutionality of provisions in the Cable
Television Act of 1992 that requircd cable companics to carry certain content.”

®In 1996, the Department of Justice under President Bill Clinton decided not to
defend a statute requiring the military to discharge service members who were HIV-
positive.”

®In 1999, the Department of Juslice under President Bill Clinton refused to delend
the constitutionality ol a congressional law that sought lo limit rights under the
Supreme Court’s 1966 decision in Miranda v. Arizona.®

®In 2004, the Department of Justice under President George W. Bush refused to
defend a federal law that prohibited the placement of marijuana reform ads on public

transportation systcms.’

¢ Turner Broadcasting System v. F.C.C., 512 U.S. 622 (1994). The decision not to defend
the constitutionality of the statute was reversed by the Department of Justice under President Bill
Clinton. See Waxman, supra notc 1, at 1084. This reversal shows that simply becausc there are
professionally responsible arguments that can be made on behalf of the constitutionality of a law
docs not mean that an administration, which belicves that that statute is unconstitutional, must adopt
them. In other words, the fact that the Clinton Administration adopted the legal position that the
statutc was constitutional suggests that there was a professionally responsible argument to make on
behalf of the law’s validity. Yet, this did not stop the Department of Justice under President Bush
from refusing to defend the statute.

* Letter [rom Assistant Atlorney General Andrew Fois to Senator Orrin Hatch, Match 22,
1996.

© 384 U.S. 436 (1966). The Supreme Courl struck down the statute in Dickerson v. United
States, 530 U.S. 428 (2000).

7 Lelter [rom Solicilor General Paul Clement o Senale Legal Counsel, December 23, 2004
(explaining the reasons for refusing to defend federal statute subject to challenge in ACLU v. Mineta,
04-0262 (D. DC)).
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This partial list® of cxamplcs shows that there is considerable historical precedent for the idea
that the President and the Attorney General arc centitled, on rarc occasions, to refusc to defend laws
they belicve arc unconstitutional. The examples support the view that the exccutive branch has the
authority and obligation to make independent determinations regarding a law’s constitutionality. It
is simply not the case, as some have contended, that the Obama Administration’s re(usal to delend

the constitutionality o DOMA is unprecedented.

II. INSTITUTIONAL CONSIDERATIONS

Itis also important, in assessing the appropriateness of President Obama’s decision, to keep
in mind that Congress recognized the reality that the executive branch sometimes decides, in rarc
circumstanccs, not to defend the constitutionality of a law when it cnacted 28 USC §530D. As you
know, that law requircs the Attorncy General to report to Congress instances in which the
Department ol Justice decides not to defend or enforce a particular (ederal law.

1 Congress attempled o go beyond §530D and actually tried to limit the ability of the
execulive branch lo apply its own independent judgment regarding the constitutionality of laws, that
etfort would raise serious separation of powers concerns.

It seems to me that 28 USC §530D gets it exactly right when it focuses on the issue of
notification because notification allows the Congress to decide whether it wants to intervene in the

lawsuit to defend the constitutionality of the statute in question. This is preciscly what happened in

* For addilional examples, see Waxman, supra note 1. See also Letler [rom Assistant
Atlorney General Fois, supra note 5. The Senate Legal Counsel in the early 1990s compiled a list
showing [orty-live instances between 1975 and 1993 in which the Depariment of Justice
communicated to Congress that it would decline to either defend or enforce a statute because of the
administrations’ view that the law in question was unconstitutional. See id. at 8.

4
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the 1980s when the Reagan Administration refused to defend the constitutionality of the so called
“onc-House” veto provision. In that instance, Congress took the legal casc over from the
administration and proceeded to defend the constitutionality of the statute in the courts.”

We should remember, then, that an administration’s decision not to defend the
conslitutionality ol'a law does not deprive the Congress ol either the authorily or the ability io mount
a vigorous delense ol that law in the courts. In (act, I would think that supporters of DOMA would
preler that the law be defended by those who believe it is constitutional rather than by those who

believe it is not.

III. CONTEXTUAL CONSIDERATIONS

Finally, it is cssential, in asscssing the appropriatencss of the President’s decision,, to take
into account the specific context in which it arosc. The decision not to defend DOMA’s
constitutionality came in response 1o two lawsuits challenging the statute (iled in district courts in
the Second Circuit.’ This is important because that circuit has not decided the issue ol whether
sexual orientation classilications require courls lo apply heighiened scrutiny. As a result, the
Administration was directly confronted with the legal question of what degree of deference courts
should give to sexual orientation classifications in a circuit where that question had not been
addressed by the courts.

Critics of the President’s decision would like you to belicve that it is well-scttled law that

? INS v, Chada, 462 U.S. 919, 959 (1983).

" Pedersen v. Office of Personnel Management, No. 10-CV-1750 (D.Conn.); Windsor v.
United States, No. 10-CV-8435 (SD.N.Y.).
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only rational basis rcvicw applics to scxual oricntation classifications and that thercfore the only
thing that thec Administration has to do is offcr courts a rational justification for the cnactment of
DOMA.

But, in fact, the level of judicial review that should be applied in lawsuits that allege
unconsiitutional discrimination on the basis ol sexual orientation is not well-settled. Thisis the case
for [our diflerent reasons. First, the Supreme Court has never addressed the question. Although it
is sometimes claimed that the Court in Romer v. Evans decided the level of serutiny issue,'! it in fact
never reached that question, deciding only that the Colorado provision at issue could not survive
even the lowest level of scrutiny.'

Sccond, cven though some circuits held in the 1980s and 1990s that scxual oricntation
classifications were not entitled to heightened scrutiny, those courts did so on the ground that if the
government could criminalize consensual same-sex activity—as the Supreme Court held it could in
Bowers v. Hardwick"—then sexual orientation should not be awarded heightened scrutiny." That
reasoning became impossible to sustain aller the Supreme Court overruled Hardwick in Lawrence
v, Texas."

Third, the question of the appropriate level of review has become unclear after the Supreme

' See, e.g., Schroeder v. Hamilton School District, 282 F.3d 946, 951 (7™ Cir. 2002).
12 517 U.S. 620 (1996).
2 478 U.S. 186 (1986).

¥ See, e.g., Woodward v. Uniled Stales, 871 F.2d 1068, 1075 (Fed. Cir. 1989); Padula v.
Webster, 822 F.2d 97, 103 (D.C. Cir. 1987).

15 5398, 558 (2003).
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Court cmphatically held in Zawrence and in Romer that the rights to privacy and cquality that
lesbians and gay men cnjoy under the Constitution imposc meaningful limitations on governmental
action. And, finally, scveral statc supremc courts have recently held that sexual oricntation
classifications must survive heightened scrutiny.'®  Although these decisions were based on
inlerpretations of slale constitutions, the slate courts generally applied the same criteria used by the
federal courts o determine whether heightened scrutiny was appropriate.

It is by no means clear, therelore, thal rational basis review applies lo sexual orienlation
classifications. This is especially true in a cireuit, like the Second Circuit, in which the issue has not
been addressed by the courts. This uncertainty made it entirely appropriate for the Administration
to have rcached an independent judgment regarding the legal position it wished to take on the
question of heightened scrutiny.

In detcrmining whether heightened scrutiny applics, courts have sought to answer questions
such as whether lesbians and gay men have suffered a long history of discrimination and whether
sexual orientation aflects the abilily of individuals to contribule to society. It is within the
constitutional discretion of the President Lo make his own judgment on these issues, especially when
there is no binding caselaw in the circuit in question.

To claim that the Administration somehow has an obligation to argue that lesbians and gay
men have not suffered a long history of discrimination and that sexual orientation is relevant in
determining a person’s ability to contribute to socicty makes absolutely no sensec when those

positions arc inconsistent with the Administration’s clearly cxpressed views. The exceutive branch

6 See, e.g., In re Marriage Cases, 183 P.3d 384 (Ca. 2008); Kerrigan v. Comm. of Pub,
Health, 957 A.2d 407 (Ct. 2008); Vamum v, Brien, 763 N.W.2d 862 (Towa 2009).

7
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docs not have a constitutional obligation to make lcgal arguments in the courts that arc grounded in
propositions that it belicves arc fundamentally wrong,

Furthcrmore, not only was the President entitled to makc a decision on the question of
heightened scrutiny, the decision he made was the correct one. There has in fact been a long history
ol discrimination in this country on the basis ol sexual orientation. To argue otherwise is 1o turn a
blind eye to the way in which, until only a [ew years ago, many staies criminalized consensual sexual
conduct belween gay adults in the privacy ol their homes. In addition, gay civil servants for decades
were investigated and thrown out of the civilian branches of the federal government. And, of course,
until Congress repealed the “Don’t Ask, Don’t Tell” statute last December, thousands of gay
Amcricans who scrved their country with distinction and honor were cxpelled from the military,
often for doing nothing morc than simply stating they were gay."” Finally, gay peoplc continuc to
be the victims of hate crimes at an alarming ratc. According to the FBI’s statistics, hatc crimes on
the basis of sexual orientation, which account for almost 20% of all reported hate crimes in the
country, are higher than [or any calegory other than race or religion.™

As lo the abilily to conlribule Lo society, we all know thal there are lesbians and gay men who
are doctors, lawyers, scientists, engineers, and even members of Congress. It is simply not credible
anymore to argue that sexual orientation affects the ability of individuals to be useful and productive
members of society.

On the particular question of marriage, there are those who arguc that scxual oricntation is

still relevant because marriage is supposed to be about procreation and the optimal sctting for raising

7 See, e.g., Thomasson v, Perry, 80 F.3d 915 (4™ Cir. 1996).
¥ See hitp://www.ibi.gov/news/pressrel/press-releases/2009hatecrimestats_112210.

8
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children. But procreation, as Justice Scalia noted in his dissenting opinion in Lawrence v. Texas,
cannot be the basis for cxcluding gay people from marriage because “the sterile and the clderly are
allowed to marry.”® And, on the issuc of child rearing, it is indisputablc that a wide conscnsus has
emerged among experts in this country that what matters when it comes to the well-being of children
is not sexual orientation bul is instead the care, love, nurture, and support that parents provide to
their children.?

Furthermore, the procreation and child rearing arguments seem especially ill-suiled in the
context of the DOMA litigation. The issue in those cases is not whether there is a federal
constitutional right to same-sex marriage. Instead, the issue is whether the federal government is
constitutionally entitled to treat some couples who arc already married undcr the laws of their states
differently from other couples who arc also marricd under their state laws.

Indeed, we need to look no further than the facts of onc of the ongoing Sccond Circuit cascs
to see why DOMA is constitutionally indefensible. The plaintilT in Windsor v. United States is an

81-year old woman (rom New York who was married to her [emale spouse in Canada in 2007.%!

" Lawrence v. Texas, 539 U.S. 558, 605 (2003) (Scalia, J., disscnting). See also Varnum
v. Bricn, 763 N.W.2d 862, 902 (Iowa 2009) (“thc solc conceivable avenue by which exclusion of
gay and lesbian people from civil marriage could promote morc procreation is if the unavailability
of civil marriage for samc-sex partners causcd homoscxual individuals to ‘become’ heterosexual in
order 1o procreate within the present traditional institution of civil marriage. The brie(s, the record,
our research, and common sense do not suggest such an outcome.”).

® See, e.g., Allidavil o Michael Lamb, Ph.D., Gill v. OlTice of Personnel Management, No.
1:09-CV-1309 (D.C. Mass), November 11, 2009. See also Tn Re Matler ol Adoption of X.X.G and
N.R.G, 45 S0.3d 79, 85 (Fla.Ct.App 2010) (“The quality and breadth ol research available, as well
as the results o[ the studies performed aboul gay parenling and children of gay parenls, is robust and
has provided the basis for a consensus in the field.”).

' Windsor v. United States, No. 10-CV-8435 (SD.N.Y.).

9
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That marriage was recognized by New York, but not by the federal government. As a result, when
Ms. Windsor became a widow in 2009, she was unable to claim the cstate marital tax deduction.
This mcant that the federal government levied a tax of $350,000 on the cstate.  Arguments about
procreation and the optimal setting in which to raise children do not help the government defend the
rationality of this type of un[air, unjust, and quite (rankly, un-American treatment of married couples
when it comes {o laxation.

Thank you very much for giving me the opportunity to parlicipate in this hearing.

10

Mr. FRANKS. Now we will recognize Mr. Whelan for 5 minutes.
TESTIMONY OF EDWARD WHELAN, PRESIDENT,
ETHICS AND PUBLIC POLICY CENTER

Mr. WHELAN. Thank you very much, Chairman Franks and
Ranking Member Nadler. Thank you as well, Judiciary Committee
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Chairman Smith, and to the other Members of the Subcommittee,
for their interest in this important matter.

The Obama administration’s decision to abandon its defense of
DOMA, or more precisely to abandon its charade of pretending to
defend DOMA, departs sharply from the Department of Justice’s
longstanding practice. Attorney GeneralHolder’s explanation of
that decision cannot be taken seriously on its own terms.

As the Administration’s broader sabotage of DOMA litigation
makes clear, the Obama administration has subordinated its legal
duty to its desire to please a favored and powerful political con-
stituency, and is eager to obscure from the American public its
stealth campaign to induce the court to invent a constitutional
right for same-sex marriage. Let me briefly amplify these points.

With the exception of laws that intrude on executive branch
power, the longstanding practice of the Department of Justice is to
vigorously defend the constitutionality of any law for which a rea-
sonable defense may be made. This reasonable standard sets a very
low bar. It basically means that the Department will defend a Fed-
eral law when it can offer nonfrivolous grounds in support of the
law; in other words, when the law is not patently unconstitutional.

As Clinton administration Solicitor General Drew Days has ex-
plained, this reasonable standard affords Congress the respect to
which it is entitled as a coordinate branch of government, and pre-
vents the executive branch from using litigation as a form of
goslti:{nactment veto of legislation that the current Administration

islikes.

Attorney General Holder claims to have acted consistent with
this standard, but his claim is clearly wrong. Any competent law-
yer could present plenty of reasonable arguments that DOMA
shouldn’t be subjected to heightened scrutiny. Indeed, all 11 Fed-
eral circuit courts to address the question have determined that
classifications based on sexual orientation are subject to rational
basis review. Any competent lawyer could likewise present plenty
of reasonable arguments that even if heightened scrutiny were to
apply, DOMA would satisfy that standard.

For all its flaws, the Obama administration’s decision to abandon
its former defense of DOMA has a modest virtue of making overt
a far greater scandal that the Obama administration has been at-
tempting to obscure; namely, that the Department has only been
pretending to defend DOMA while it, in fact, has been actively sab-
otaging it.

Most starkly, in 2009, in what a supporter of same-sex marriage
aptly described as a gift to the gay marriage movement, the Obama
administration affirmatively repudiated the argument that DOMA
is rationally related to legitimate governmental interests in respon-
sible procreation and child rearing. Never mind that these grounds
have proven successful in previous litigation against DOMA and
have been invoked by Congress when it enacted DOMA. Not sur-
prisingly, the lone judge to rule against DOMA relied heavily on
the Department’s concession.

Last fall, Assistant Attorney General Tony West admitted that
the Department was modifying and diluting its legal arguments in
DOMA cases to comport with what he called the Obama adminis-
tration’s policy values. According to a sympathetic account of his
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remarks, Assistant Attorney General West also disclosed that the
Department is working with its“liaison to the gay, lesbian, bisex-
ual, and transgender community to make sure that future briefings
don’t advance arguments that they would find offensive.”

In other words, a senior DOJ official was conceding that the De-
partment was allowing the sensitivities of a favored political con-
stituency to have extraordinary influence over how the Department
defended or pretended to defend DOMA.

In sum, far from providing the vigorous defense of DOMA that
it promised, the Obama administration undermined that litigation
for the obvious purpose of pleasing a particular political constitu-
ency.

President Obama won election to his office maintaining that he
opposes same-sex marriage and keeping contrary evidence buried.
Even now, he and his Administration are attempting to obscure
that his position that DOMA is unconstitutional clearly means that
he also believes that traditional marriage laws are unconstitu-
tional.

Given the Obama administration’s dereliction of duty, the deci-
sion by the House of Representatives to step in to defend DOMA
is entirely warranted. Indeed, that decision should be supported as
a matter of principle by all House Members, whether or not they
support DOMA.

The Department’s irresponsible course of action is fully to blame
for the House’s need to incur legal fees in defending DOMA. Thus,
although it is refreshing to witness concerns of fiscal frugality from
some Members of the House not ordinarily associated with such
concerns, those concerns are misdirected if they are deployed to
question or oppose the House’s retention of counsel. A far more
sensible course is for the House to make clear that the sum to be
appropriated for the Department will be reduced by the sum ex-
pended on legal fees in defense of DOMA or, better yet, by some
healthy multiple of that sum.

Thank you.

Mr. FRANKS. Thank you, Mr. Whelan.

[The prepared statement of Mr. Whelan follows:]
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Thank you very much, Chairman Franks and ranking member Nadler, for inviting
me to testify before this subcommittee on the Obama administration’s recent decision to
abandon defending—or, more precisely, as I will show, to abandon prefending to
defend—the federal Defense of Marriage Act (“DOMA”™).

As I will explain in this statement, the Obama administration’s decision to
abandon defense of DOMA reflects a sharp departure from the Department of Justice’s
longstanding practice of defending congressional enactments. The Obama
administration’s own explanation of that decision cannot be taken seriously. Rather, as its
broader sabotage of DOMA litigation makes clear, the Obama administration has
subordinated its legal duty to its desire to please a favored and powerful political
constituency, and it is eager to obscure from the public its stealth campaign to induce the
courts to invent a constitutional right to same-sex marriage. As a matter of principle, all
House members, whether or not they support DOMA, should vigorously support the
House of Representatives’ efforts to defend DOMA in court.

T offer my views in my capacity as president of the Ethics and Public Policy
Center and director of EPPC’s program on The Constitution, the Courts, and the Culture.'
In that capacity, 1 have written and lectured widely on matters of constitutional law. 1
draw on my familiarity with the Department of Justice, including from my service as
principal deputy assistant attorney general in the Office of Legal Counsel. T also draw on
my broader experience over the past two decades in matters relating to constitutional law:

In addition to my program work at EPPC and my stint in OLC, that experience includes

! The views I express in this statement and at the hearing arc ming alone and arc not (o be imputed to EPPC
as an institution.
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serving as a law clerk to Justice Antonin Scalia and as a senior staffer to the Senate

Judiciary Committee.

1 will first outline the general principles that should govern a presidential
administration in deciding whether and when to decline to defend a federal law against a
constitutional challenge brought in federal court.

At the outset, it is essential to distinguish between laws that an administration
opposes or disfavors on policy grounds only and laws that it regards as unconstitutional.
When a president opposes a law on mere policy grounds, he is nonetheless obligated to
defend it vigorously from constitutional attack. That obligation flows directly from the
president’s duty under Article IT of the Constitution to “take Care that the Laws be
faithfully executed,” for the duty to faithfully execute, or enforce, a law entails acting to
preserve the law’s vitality against improper judicial invalidation.

The president’s “take Care” obligation does not apply to laws that are
unconstitutional, as the Constitution is first and foremost among the “Laws” that the
president is dutybound to “take Care ... be faithfully executed.” In other words, the
president is not obligated to enforce unconstitutional statues. Indeed, he is obligated not
to enforce unconstitutional statues.

Tt is worth emphasizing the parallels between the president’s authority to decline
to enforce unconstitutional statutes and the president’s authority to issue so-called
constitutional signing statements, which present constitutional objections to provisions of
legislation that the president is signing and which state whether and how the executive

branch will enforce such provisions. In both cases, the president’s authority is rooted in



52

his “take Care” obligation not to enforce unconstitutional provisions of law. In both
cases, it would be wrong to contend (as some who should have known better did with
respect to President George W. Bush’s constitutional signing statements”) that no such
authority exists. In both cases, one must carefully examine the particulars to determine
the soundness of any specific exercise of that authority.

Recognizing the president’s obligation not to enforce unconstitutional statutes
leads to the difficult theoretical question how the president ought to go about deciding
whether a particular law is unconstitutional and therefore ought not be enforced or
defended. May he, for example, regard a law as unconstitutional only if the Supreme
Court’s precedents clearly dictate that it would so hold? Or may he form that judgment
on his own, where the Court’s case law is unclear or even where his judgment is contrary
to, say, a recent unanimous ruling by the Court that the law is constitutionally
permissible?

As it turns out, these questions have been much weightier in theory than in
practice, at least insofar as the Department of Justice’s duty to litigate in defense of a
federal statute is at issue. Over the last several decades, presidential administrations with
very different theoretical understandings of the president’s authority to interpret the
Constitution have embraced the general proposition that, with the exception of laws that

intrude on the executive branch’s constitutional prerogatives, the Department of Justice

* See, e.g., Report of American Bar Associalion’s Task Force on Presidential Signing Statements and the
Separation of Powers Doclrine, August 2006. Evidently indulging its political biases, the ABA task [orce,
which included lcgal luininarics likc Harold Koh, Kathlcen M. Sullivan, and Judge Patricia M. Wald,
somchow rcachced the widcly discredited and badly confuscd conclusion that the longstanding practice of
presidential constitutional signing statcments is “contrary to the rule of law and our conslitutional systcm of
scparation of powcrs.” The ABA adopled the task force report, but has not scen [it to object to President
Obama’s continuation of the practice of issuing constitutional signing statcments.
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should vigorously defend the constitutionality of any law for which a reasonable defense
may be made in the courts.

This “reasonable” standard sets a very low bar: it basically means that the
Department of Justice will defend a federal law against constitutional challenge when it
can offer non-frivolous grounds (or even a single non-frivolous ground) in support of the
law. Given the wide range of accepted argument in the legal profession and the breadth of
interpretive methodologies among federal judges, the “reasonable” standard is very easy
to meet.

The consensus across presidential administrations on this easy-to-meet standard is
nicely captured in the embrace by Drew S. Days III, Solicitor General in the Clinton
administration, of testimony by Rex Lee, a senior DOJ official (and later Solicitor
General) in the Reagan administration. In what Days described as possibly the “best
formal statement of the Justice Department’s policy of defending congressional statutes,”
Lee testified that the only situation (apart from a law intruding on executive-branch
authority)

in which the Department will not defend against a claim of unconstitutionality

involves cases where the Attorney General believes, not only personally as a

matter of conscience, but also in his official capacity as the Chief Legal [O]fficer

of the United States, that a law is so patently unconstitutional that it cannot be
defended. Such a situation is thankfully most rare.?

As Days explains, this consensus practice affords Congress “the respect to which [it] is

entitled as a coordinate branch of government” and “prevents the Executive Branch from

* Drew S. Days III, “In Scarch of the Solicitor General’s Clients: A Drama with Many Characters,” 83 Ky.
L.J. 485, 500-501 (1994-1995) (cmphasis addcd).
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using litigation as a form of post-enactment veto of legislation that the current
administration dislikes.”

To be sure, presidential practice has not absolutely complied with this general
consensus. In rare instances, as Clinton Justice Department official Walter Dellinger
outlined in an op-ed last fall,” an administration has determined not to offer a substantive
constitutional defense of a defensible law. Instead, it has pursued only a nominal defense:
It has set forth in its briefs its position that the law is unconstitutional but has also filed a
formal appeal from a decision adverse to the law in order to ensure that the judicial
hierarchy can operate to correct a wrong decision. Further, as Dellinger explains, in those
rare instances when an administration pursues the option of making only a nominal
defense of a defensible law, the courts can and should invite other interested and capable
persons to defend the law.

11

On February 23, 2011, the Obama administration announced that it would no
longer defend Section 3 of the Defense of Marriage Act, which defines the word
“marriage” for purposes of federal law to mean “only a legal union between one man and

one woman as husband and wife.” In a letter to congressional leaders® and in a separate

1d. at 499. 502.

* Walter Dellinger, “How to Really End “Don’t Ask, Don’t Tell,”” New York Times, Oct. 21, 2010; see also
Letter from Assistant Atlorney General Andrew Fois 1o Senate Judiciary Commitiee Chairman Orrin G.
Hatch, March 22, 1996 (identilving instances in which the Department of Justice has declined (o defend in
court (he constitutionality of laws that the execulive branch has enforced).

® Letter from the Attorney General to Congress on Litigation Involving the Defense of Marriage Act, Feb.
23, 2011, available at hitp:/fwww justice. gov/opa/pr/201 L/February/1 L -ag-223 html. The quotations in this
Part II arc from this leticr.
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prepared statement,” Attorney General Eric Holder undertook to explain the Obama
administration’s decision. According to Attorney General Holder, President Obama “has
made the determination that Section 3 ..., as applied to same-sex couples who are legally
married under state law, violates the equal protection component of the Fifth
Amendment.” What was said to have triggered President Obama’s determination was the
filing in November 2010 of two lawsuits against Section 3—Windsor v. United States and
Pedersen v. OPM—"in jurisdictions without precedent on whether sexual-orientation
classifications are subject to rational basis review or whether they must satisfy some form
of heightened scrutiny.” The Obama administration’s previous defenses of Section 3 had
come “in jurisdictions where circuit courts have already held that classifications based on
sexual orientation are subject to rational basis review, and [the Department of Justice] has
advanced arguments to defend DOMA Section 3 under the binding standard that has
applied in those cases.” The two new lawsuits, by contrast, “will require the Department
to take an affirmative position on the level of scrutiny that should be applied to DOMA in
a circuit without binding precedent on the issue.”

Listing four factors that Supreme Court decisions have “set forth ... that should
inform” the judgment whether heightened scrutiny applies to a particular classification,
Attomey General Holder asserted, “Each of these factors counsels in favor of being
suspicious of classifications based on sexual orientation,” and he offered very brief
assessments of the four factors. He acknowledged both that the Supreme Court “has yet
to rule on the appropriate level of scrutiny for classifications based on sexual orientation”
and that “there is substantial circuit court authority applying rational basis review to

sexual-orientation classifications.” Among the reasons he offered for discounting the

7 Available at hitp:/iswww justice. goviopa/pr/201 /Ecbruary/1 L -ag-222 html,
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“substantial circuit court authority” is that some of the decisions “rely on claims
regarding ‘procreational responsibility’ that the Department has disavowed already in
litigation as unreasonable.”

President Obama, the Attorney General continued, “has concluded that given a
number of factors, including a documented history of discrimination, classifications
based on sexual orientation should be subjected to a heightened standard of scrutiny” and
that Section 3 cannot meet that heightened standard. Therefore, “the President has
instructed the Department not to defend” Section 3 in Windsor and Pedersen.

Attomey General Holder maintained that the Administration’s decision not to
defend Section 3 in Windsor and Pedersen was consistent with the Department’s
“longstanding practice of defending the constitutionality of duly-enacted statutes if
reasonable arguments can be made in their defense.” Under the Department’s
longstanding practice, he asserted, the Department “does not consider every plausible
argument”—or every “professionally responsible” argument—-“to be a ‘reasonable’ one.”

Attorney General Holder further stated that he “will instruct Department attorneys
to advise courts in other pending DOMA litigation”—that is, the pending cases in
jurisdictions that subject classifications based on sexual orientation to rational-basis
review—of the Obama administration’s new position that a heightened standard should
apply to Section 3, that Section 3 is unconstitutional under that standard, and that the
Department will no longer defend Section 3. At the same time, notwithstanding President
Obama’s determination that Section 3 is unconstitutional and shouldn’t be defended in
court, President Obama has instructed executive-branch agencies to continue to comply

with, and enforce, Section 3.
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1T

Attorney General Holder’s explanation of the Obama administration’s supposed
legal reasons for abandoning defense of DOMA’s Section 3 cannot be taken seriously on
its own terms.

Most starkly, the Attorney General’s claim to be acting consistent with the
Department’s “longstanding practice of defending the constitutionality of duly-enacted
statutes if reasonable arguments can be made in their defense” is clearly wrong. Attorney
General Holder can make that claim only by mistakenly asserting—without citing any
supporting authority—that the “reasonable” threshold requires some undefined quantum
of force beyond what “plausible” or “professionally responsible” arguments provide.
That assertion does nof accurately describe the Department’s longstanding practice across
different presidential administrations, as my discussion above shows.

In my judgment, there are compelling arguments in support of the
constitutionality of Section 3 of DOMA—arguments that ought ultimately to prevail in
court. But for present purposes I will limit myself to the far more modest proposition that
there are plenty of reasonable arguments that any competent lawyer could develop in
defense of Section 3 in those few jurisdictions that haven’t yet ruled that sexual-
orientation classifications are subject to rational-basis review. Among the available
arguments (which T will only summarize at a high level of generality here):

(1) The Supreme Court’s jurisdictional dismissal of the appeal in Baker v. Nelson (1972)

for want of a substantial federal question is binding precedent for the proposition that
limiting marriage to a man and a woman does not violate equal-protection principles.®

¥ Before it succumbed to political pressure and reversed course (sec Part IV), the Department of Justice in
the Obama administration made this argument in its opening bricf in support of its motion to dismiss in
Smell v. United States, No. 09-286 (C.D. Cal. Junc 11, 2009).
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(2) Section 3 does not in fact classify on the basis of sexual orientation.”

(3) Whatever weight is to be accorded the four factors that “should inform™ the decision
whether heightened scrutiny should apply can’t possibly offset the fact that traditional
marriage laws were universal at the time that the Constitution was adopted as well as
when the Fourteenth Amendment was ratified (and that, with only a handful of recent
exceptions, marriage has always been understood in every civilized society as limited to
opposite-sex unions).

(4) All eleven federal circuit courts to address the question have determined that
classifications based on sexual orientation are subject to rational-basis review.!

(5) Consideration of the four factors that “should inform” the decision whether
heightened scrutiny should apply doesn’t support heightened scrutiny for classifications
based on sexual orientation. Among other things, there is no scientific consensus on what
even constitutes sexual orientation; sexual orientation is not an observable characteristic;
gays and lesbians are not politically powerless; and, far from being a characteristic that is
immutable at birth, there is no established understanding of the origins of sexual
orientation and there is ample empirical evidence that sexual orientation can shift over
time and does shift for a significant number of individuals."*

(6) Even if heightened scrutiny were to apply, the level of increased scrutiny should be
very modest.

(7) The same interests that would readily satisfy rational-basis review of Section 3—
including the interests in supporting traditional marriage as the best vehicle for
responsible procreation and childrearing"*—would also suffice to satisfy any heightened
standard of scrutiny.

By contrast, the Administration’s argument for the proposition that Section 3 is

unconstitutional is remarkably feeble and certainly comes nowhere close to establishing

that Section 3 is “so patently unconstitutional” that it shouldn’t be defended under the

? Here too. before it succumbed to political pressure and reversed course (see Part 1V), the Department of
Justice in the Obama administration made this argnment in its opening brief in support of its motion to
dismiss in Smelr v. United States, No. 09-286 (C.D. Cal. June 11, 2009).

' See Defendani-Intervenors-Appellanis® Opening Briel, Perry v. Schwarzenegger, No. 10-16696 (9th Cir.
Sept. 17. 2010), al 51-60.

1 gecid. at 70-71.
'* Sce id. at 70-75.

"% Scc id. at 77-93.
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Department’s longstanding practice. Attorney General Holder does not even present a
complete argument: With very little intermediate reasoning, he bounces from the (highly
contestable) assertion that the four factors that “should inform” the decision on level of
scrutiny “all counsel[] in favor of being suspicious of classifications based on sexual
orientation” to the statement that “[a]fter careful consideration, ... the President has
concluded that given a number of factors, including a documented history of
discrimination, classifications based on sexual orientation should be subjected to a
heightened standard of scrutiny.” (Emphasis added.) What assessment did President
Obama make of each of these factors? What weight did he give to them? How did he
consider them in conjunction with other information that “should inform™ a legal
judgment? Attorney General Holder says nothing directly about President Obama’s
thinking on any of these matters. Even if the reader were to assume that President Obama
assessed the four factors in the same way that Attorney General Holder did, Attorney
General Holder’s own assessment is far too sketchy and conclusory to amount to a
coherent, much less a persuasive, legal argument.

President Obama’s determination that Section 3 fails to meet heightened scrutiny
is equally conclusory. Again, even if the reader were to assume what is not stated—that
President Obama’s analysis on all points was identical to the Attorney General’s—
Attorney General Holder’s own conclusion rests on cherrypicking snippets from the
legislative record of DOMA’s enactment and then tendentiously construing those
snippets. There is no sign that it rests on a careful consideration of all relevant evidence
and information. Further, in a brazen bit of bootstrapping, Attorney General Holder

dismisses the public interest in the connection between traditional marriage and
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“procreational responsibility” because the Department has already (wrongly) disavowed
that interest as unreasonable.

One advantage that President Obama might find in keeping as opaque as possible
the reasoning underlying his conclusion that Section 3 of DOMA is unconstitutional is
that that same reasoning would surely dictate a similar conclusion that traditional
marriage laws are also unconstitutional. But President Obama won election to his office
maintaining that he opposed same-sex marriage'* (and keeping contrary evidence buried
until it was too late'®), and his supposed position in support of traditional marriage laws
necessarily conveyed his belief that traditional marriage laws are constitutionally
permissible. Indeed, that implication was particularly compelling given that he had taught
constitutional law, including equal-protection issues, for years. Nothing in the Supreme
Court’s constitutional landscape on the issue of same-sex marriage has changed since the
2008 election, so President Obama would have some considerable difficulty explaining
how his constitutional thinking has flipped. And he might prefer not to give millions and
millions of American voters ample cause to believe that he had bamboozled them on this
fundamental question.

It is also noteworthy that President Obama does not have the courage of his
supposed convictions about Section 3 of DOMA. If he genuinely believed that Section 3
is clearly unconstitutional, why would he continue to direct executive-branch officials to

enforce it? One legal commentator offers this compelling explanation: President Obama

1 Scc, c.g., “Barack Obama Answers Your Questions About Gay Marriage, Paying For College, More.”
MTV, Nov. 1, 2008 (“I believe marriage is between a man and a woman. [ am not in favor of gay
marriage.”), available al www ity .com/news/articles/ 1 598407/did-barack-obama-answer-your-
question ijhtml.

"> Sce “Obama changed views on gay marriage,” Findy City Times, Tan. 14, 2009, at 6 (disclosing Obama’s
signed slatement from 1996 (hat “I favor legalizing samc-sex marriages, and would fight cflorts (o prohibit
such marriages™), available at www.politico.comy/static/PPM110_wet 20090114 obama html,
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“is the ‘un-Lincoln.”” Whereas Abraham Lincoln compellingly explained the defects of
the Supreme Court’s notorious Dred Scott ruling and declared that the executive branch
under his direction would not abide by the mistaken principles set forth in that ruling,
Barack Obama embraces the notion that the Constitution means whatever five justices
say that it means. President Obama “would rather hint, and wheedle, and pine for an
eventual Supreme Court ruling in favor of same-sex marriage,” for he is “the Court’s
courtier, surrendering the dignity of his office, and the legislative power of Congress, to a
hope that the Supreme Court too will ‘evolve’ in its view, change the effective meaning
of the Constitution, and foist same-sex marriage on the American people with an

16
»—much less of a

authority more difficult to challenge than that of a mere president’
president who was elected to office while prominently claiming to oppose same-sex
marriage.
v

For all its flaws, the Obama administration’s decision to abandon its formal
defense of DOMA has the modest virtue of making overt a far greater scandal that the
Obama administration has been attempting to obscure: namely, that the Department of
Justice has only been pretending to defend DOMA but in fact has been actively
sabotaging it.

Here is the overarching narrative (a similar version of which could be recounted

for the Department’s deliberate mishandling of “Don’t Ask, Don’t Tell” litigation'"):

' Matthew J. Franck, “Obama, DOMA., and Conslitutional Responsibility,” Public Discourse, March 1,
2011, available at wwyy.thepublicdiscourse.cony2011/03/2827.

'" Sce Edward Whelan, “Don’t Defend. Don’t Tell,” Public Discourse, Oct. 15, 2010, available at
i/ www. thepublicdiscourse. cony/2010/10/1836.
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1. On June 11, 2009, in Smelt v. United States, No. 09-286 (C.D. Cal.), the
Department of Justice in the Obama administration filed its first brief in defense of
DOMA. In straightforward and unremarkable legal prose, that brief argued that the claim
of plaintiffs, “a same-sex couple married under the laws of California,” that DOMA is
unconstitutional should fail for various reasons.

2. The Obama administration’s opening brief in Smelt elicited a firestorm of
opposition and outrage from gay and lesbian groups. As one gay publication put it (in an
article titled “Gay Blogosphere Erupts Over Obama’s DOMA Defense”'®), “The gay
blogosphere lit up like a firecraker [sic] Friday on news that the Obama administration
was defending the Defense of Marriage Act ... in a federal lawsuit.” One “[p]rominent
blogger” called the brief “despicable, and gratuitously homophobic”—among other
things, because he somehow found it objectionable that “the brief argued that DOMA is
reasonable..., is constitutional ..., [and] wasn’t motivated by any anti-gay animus.”
Another labeled President Obama “the homophobe in chief.” The head of the Human
Rights Campaign wrote President Obama a letter stating that “this brief would not have
seen the light of day if someone in your administration who truly recognized our
humanity and equality had weighed in with you.” And much, much more evidently went
on behind the scenes in meetings between the Administration and gay and lesbian
advocates.

3. In a stark demonstration of the power of a purportedly powerless group, the
Department sharply altered the course of its advocacy. In its reply brief in Smelt, filed on

August 17, 2009, the Department prominently stated (p. 2 (emphasis added)):

"™ Available at hitp/fwww ontopmae com/atticle aspx?id=4002&MediaTvpe= L &Cateporv=26.
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With respect to the merits, this Administration does not support DOMA as a
matter of policy, believes that it is discriminatory, and supports its repeal.
Consistent with the rule of law, however, the Department of Justice has long
followed the practice of defending federal statutes as long as reasonable
arguments can be made in support of their constitutionality, even if the
Department disagrees with a particular statute as a policy matter, as it does here.
This halfhearted advocacy contradicts the promises made in confirmation testimony by
the Department’s political leaders. As a typical example, then-Solicitor General nominee
Elena Kagan testified at her confirmation hearing that the “critical responsibilities” that
the Solicitor General owes to Congress include “most notably the vigorous defense of the
statutes of this country against constitutional attack.”'® She made clear the obvious point
that an effective advocate must give the impression that he believes his own arguments,
whether or not he actually does.”
It gets much worse. In that same reply brief (pp. 6-7), the Department gratuitously
repudiated grounds for defending DOMA, as it asserted that “the United States does not
believe that DOMA is rationally related to any legitimate interests in procreation and

child-rearing and is therefore not relying upon any such interests to defend DOMA’s

constitutionality.” Never mind that these grounds had proven successful in previous

19 As for the situation in which the policy of a new Administration might differ from that of a previous
Administration, Kagan declared (in response to a written question):

The cases in which a change between Administrations is least justified are those in which the
Solicitor General is defending a federal statute. Here interests in continuity and stability combine
with the usual strong presumption in favor of defending statutes to produce a situation in which a
change should almost never be made. [Emphasis added.]

* As Kagan put it, “I know that [former Solicitor General] Ted Olson would not have voted for the
McCain-Fcingold bill, but he ... did an cxtraordinary job of delending that picce of Icgislation.... Aud
that’s what a solicitor gencral docs.” In responsc to then-Scnator Feingold’s joking obscrvation that T
could have sworn he almost was belicving what he was saying,” Kagan replicd: “For that day he was
persuaded, and that’s all you nced.”
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litigation against DOMA?! (as well as in challenges to traditional marriage laws). And
never mind that, as the Department’s opening brief had pointed out, the “United States,”
in the form of a report of the House Judiciary Committee, had invoked these very
interests when Congress enacted DOMA.

A proponent of same-sex marriage promptly celebrated the Department’s reply
brief with these apt observations (emphasis added):

This new position is a gifi to the gay-marriage movement, since it was not

necessary to support the government’s position. It will be cited by litigants in

state and federal litigation, and will no doubt make its way into judicial opinions.

Indeed, some state court decisions have relied very heavily on procreation and

child-rearing rationales to reject SSM [same-sex marriage] claims. The DOJ is

helping knock out a leg from under the opposition to gay marriage.

4. Thereafter (and up until its outright abandonment of DOMA), the Department
took this same position in every DOMA case, and ultimately engineered the desired
result. In Gill v. OPM (D. Mass. Jul. 8, 2010), the lone judge to rule against DOMA noted
that “the government has disavowed Congress’s stated justifications™ for DOMA and
stated that he would therefore address them “only briefly”: “This court can readily
dispose of the notion that denying federal recognition to same-sex marriages might

encourage responsible procreation, because the government concedes that this objective

bears no rational relationship to the operation of DOMA.”

! See Smelt v. County of Orange, 374 F. Supp. 2d 861, 880 (C.D. Cal. 2003) (“Because procreation is
necessary to perpetuate mankind, encouraging the optimal union for procreation is a legitimate government
interest. Encouraging the optimal union for rearing children by both biological parents is also a legitimate
purpose of government.”), reversed on standing grounds, 447 F.3d 673 (9th Cir. 2006); Wilson v. Ake, 354
F. Supp. 2d 1298, 1309 (M.D. Fla. 2005) (applving Eleventh Circuil precedent that “encouraging the
raising ol children in homes consisting of a married mother and father is a legitimale slate interest”™); /i re
Kandu, 315 Bankr. R. 123, 146 (2004) (applying authorities recognizing that “the promotion of marriage (o
cncourage the maintenance of stable relationships hat facilitate to the maximum cxtent possible the rearing
of children by both of their biological parents is a legitimate congressional concern™).

* Dale Carpenter, “DOJ Boosts the Causc of SSM,” Aug. 17, 2009, available at
volgkh.comvurchivesfarchive 2009 08_16-2009 08 22 shtml#1250541892.

15
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5. In November 2010, Assistant Attorney General Tony West, the head of the
Department’s Civil Division, told a group of liberal bloggers that it was “difficult” for the
Obama administration to defend DOMA (and “Don’t Ask, Don’t Tell”). West admitted
that the Department was modifying and diluting its legal arguments in DOMA cases to
comport with the Obama administration’s “policy values.” As one sympathetic account™
put it (emphasis added):

West said Monday that DOJ was discharging its responsibility to the tradition of

the Justice Department while making adjustments to the arguments in line with

the administration's views.

“I think that the best example -- let me give you one -- in the Defense of Marriage

Act -- you’ll notice that we have not only discharged our responsibility to defend

the constitutionality of a congressional statute, but we ‘ve done so in a way which

reflects the policy values of this administration,” West said.

“We disavowed some arguments that we believed had no basis in fact, and in fact

we presented the court through our briefs with information which seemed to

undermine some of the previous rationales that have been used [in] defense of that
statute,” West added.
According to the same account (emphasis added), West further revealed that the Civil
Division “has worked with the Civil Rights Division’s liaison to the gay, lesbian,
bisexual and transgender community to make sure that future briefings don’t advance
arguments that they would find offensive.” In other words, West was conceding that the
Department was allowing the sensitivities of a favored political constituency to have

extraordinary influence over how the Department defended, or pretended to defend,

DOMA.

3 Available at hig:/fpmmuckraker, alkin
dadt_doma difficult for admumstration.php.
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In sum, far from providing the vigorous defense of DOMA that it promised, the
Obama administration undermined that litigation for the obvious purpose of pleasing a
powerful and favored political constituency.

Vv

I will close with a few final observations about the decision by the House of
Representatives to retain counsel to defend DOMA:

1. That decision is fully warranted and should be supported, as a matter of
principle, by all House members, whether or not they support DOMA. For the reasons
explained by former Clinton administration Solicitor General Drew Days, the Obama
administration should not be rewarded for failing to afford Congress and its enactments
the respect to which they are entitled and it should not be permitted to use litigation “as a
form of post-enactment veto of legislation that [it] dislikes.”

Anyone unclear on the principle at stake should ponder the prospect of a
Republican president, elected in 2012, who decides to abandon defense of constitutional
challenges to the Patient Protection and Affordable Care Act of 2010 (aka ObamaCare).

2. The Department should be encouraged or compelled to undo as much as
possible the damage that it has done to defense of DOMA. That means, among other
things, that the Department should agree in its briefs that the House of Representatives
should not be foreclosed from asserting the justifications for DOMA on which the House
relied when DOMA was enacted, including that DOMA serves weighty public interests
in responsible procreation and child-rearing. That means, also, that the Department
should take all necessary steps, along the lines outlined by Walter Dellinger, to ensure

that proceedings are not dismissed for lack of adverseness between the parties.
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3. The Department’s irresponsible course of action is fully to blame for the
House’s need to incur legal fees in defending DOMA. Thus, although it is refreshing to
witness concerns of fiscal frugality from some members of the House not ordinarily
associated with such concerns, those concerns are misdirected if they are deployed to
question or oppose the House’s retention of counsel. The far more sensible course is for
the House to make clear that the sum to be appropriated for the Department will be
reduced by the sum expended on legal fees in defense of DOMA—or, better yet, by some

healthy multiple of that sum.
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Mr. FRANKS. There were questions earlier as to why the Depart-
ment was not invited here. Just for the record, the Department did
write a letter to us outlining their position, and we used that as
a basis for that. The minority had the opportunity, if they chose,
to choose a witness from the Department if they felt like further
clarification beyond the letter was significant. And I just wanted to
put that on the record.

I will now begin my question—the questioning by recognizing
myself for 5 minutes.

Mr. Whelan, the President has a constitutional obligation to
“take care that the laws are faithfully executed.” And he swears an
oath to faithfully execute his office. Do these constitutional obliga-
tions, in your mind, require that decisions not to defend a law must
be based on sincere legal analysis rather than a political calcula-
tion?

Mr. WHELAN. Absolutely. And further, they require that that
legal analysis, not only that it be sincere, but be very carefully con-
sidered and responsible.

Again, the point I would emphasize here is that putting aside
questions of constitutional authority, the very basis on which Attor-
ney General Holder has attempted to defend this action, the notion
that this is consistent with the standard of defending any time
there are reasonable arguments to be offered; in fact, it is clear
that is not the case here.

Mr. FRANKS. So I guess the follow-up question is do you believe
the President’s actions meet the Constitution’s faithfulness stand-
ard?

Mr. WHELAN. No, I don’t.

Mr. FRANKS. Do you view the present Administration’s actions in
the DOMA litigation as an improper politicization of the Justice
Department?

Mr. WHELAN. I do. And again, as I have outlined and detailed
more extensively in my written testimony, I think we see the whole
track record of undermining this litigation, as well as the Don’t
Ask, Don’t Tell litigation, which I have addressed in separate
writings.

Mr. FRANKS. Ms. Gallagher, virtually every known society, as
you mentioned in your testimony, since the beginning of history
has had some form of marriage. There have been some cultural dif-
ferences in the meaning of marriage among various societies, but
what elements of marriage have been universal?

Ms. GALLAGHER. Would you forgive me if I just made a brief re-
mark on the politicization thing and then answer your question?

Mr. FRANKS. Certainly.

Ms. GALLAGHER. Thank you.

For me, the context of this last decision to refuse to defend
DOMA, you have to look at the history of this. When DOMA was
first challenged in the first circuit, a career Justice Department
lawyer submitted a brief in that case similar to the briefs that had
won in other litigations. There was a huge outcry from an impor-
tant member of President Obama’s political base. That brief was
publicly withdrawn, and then a new brief repudiating the purposes
of DOMA was resubmitted.
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And so I just wanted to add that, in addition to—when you are
evaluating President Obama’s Justice Department’s decision now
on whether it is politicization, I think you have to see it in the con-
text of the very public way in which the Justice Department’s ac-
tions were publicly politicized. Its legal strategies were shifted in
response to politically expressed outrage.

And now I will let lawyers handle those questions.

There is a basic shape to marriage in virtually every known
human society, and it varies a lot. It is not unchanging. But it is
always a public union, not just a private personal and intimate
union; it is a sexual union, it is not some other kind of union, in
which the rights and responsibilities—between a man and a
woman, I should say. At least between one man and one woman.
Because polygamy is, frankly, fairly common in—especially in
small tribal societies, in which the rights and the responsibilities
of the man and the woman toward each other and toward the chil-
dren their sexual unions naturally produce are publicly defined and
supported, which means we don’t the just leave it up to a bunch
of adolescents in the middle of their psychological dramas to figure
out on their own what this whole big dimension of human experi-
ence means.

Virtually every society has recognized you need a public institu-
tion that is dedicated to the idea that children need a father as
well as a mother, and that, you know, brings the two sexes to-
gether into a union that protects the children that their bodies
make together.

Mr. FRANKS. So do you agree or disagree with the Massachusetts
Supreme Court’s holding that government creates marriage?

Ms. GALLAGHER. The very worst part of the Goodrich decision is
the one line—well, there are a lot of parts I disagree with, but it
is the line that essentially what we have here is a licensing
scheme, right? As if the Legislature of Massachusetts just sat
around and dreamed up this idea called marriage.

I think that government has a role in recognizing marriage be-
cause it is so important to the common good, but I do not believe
that government invented marriage and has the right to redefine
it, a moral right.

Mr. FRANKS. Well, thank you, Ms. Gallagher.

I guess I am about to lose my time here, so I will now recognize
Mr. Nadler.

Mr. NADLER. Thank you.

Ms. Gallagher, how would you explain to children like McKinley
and Brianna, who are here with us with their parents today, that
their family is not deserving and should be excluded from the pro-
tections and benefits of marriage, including the important con-
firmation that the Federal Government considers them a family?
Would you consider these children expendable?

Ms. GALLAGHER. I think no children is expendable. And, by the
way, this is a question that has been answered about the ideal of
marriage. Gay people have families that are not marital families,
but they are families. I myself was an unwed mother, so I have
firsthand experience with being in a family that is not a marital
family.
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I don’t think that you need to have a message of stigmatization
and exclusion to protect an ideal which is important to the whole
of society.

Mr. NADLER. That is the whole point of DOMA, to stigmatize and
exclude.

Ms. GALLAGHER. Well, that is your opinion, with all due respect.
It is not my opinion, nor, I think, what was expressed by Congress
in 1996 or by

Mr. NADLER. Excuse me. I have the time. How does excluding
these people help protect marriage?

Ms. GALLAGHER. Well, the way that I think that the majority of
Americans who disagree with you understand it is that these are
not marriages. So it does not make sense because——

Mr. NADLER. I didn’t ask that question. I asked, how does exclud-
ing these people from marriage help protect heterosexual mar-
riages?

Ms. GALLAGHER. Because including same-sex unions as mar-
riages denies at a public level that marriage is about, in an impor-
tant way, bringing together mothers and fathers for children.

Secondarily, it is based on the idea that it is immoral and abhor-
rent to have a

Mr. NADLER. In other words, we need to exclude——

Ms. GALLAGHER.—dedicated to bring around——

Mr. NADLER. In other words—excuse me.

Ms. GALLAGHER. I am trying to answer the question.

Mr. NADLER. Yes. But you are answering it at length greater. 1
only have 5 minutes.

Ms. GALLAGHER. I apologize.

Mr. NADLER. Now, you spoke exhaustively about a supposed
politicization of the Justice Department under this Administration.
Your organization, which is based in New Jersey, spent nearly
$650,000 on a campaign to unseat Iowa Supreme Court Justices
because of their decision that gay and lesbian couples should be
able to marry in Iowa.

Do you think that judges should decide cases based on political
concerns or they fear for their jobs? And, if so, how does the judi-
cial branch differ from the legislative branch? And what is the pur-
pose of the legal protection clause?

Ms. GALLAGHER. The National Organization for Marriage is a po-
litical advocacy organization, so I think it is appropriate for us to
be politically involved in a way that the Department of Justice is
not supposed to be politicized.

Mr. NADLER. No. But are judges supposed to decide cases on that
basis?

Ms. GALLAGHER. Secondly, I think there is an argument about
whether judicial elections are a good idea. But what I don’t think
you can say to the people of Iowa is if—you have an election for
judges, but you are not allowed to vote no because you disagree
with their decision on

Mr. NADLER. So you think judges should be in a position where
they have to take into account the popularity, not just the justice,
of what they are about to decide.
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Ms. GALLAGHER. Well, I think there is an argument about wheth-
er judicial elections are a good idea, and I have not expressed—I
don’t actually have a informed opinion on that. But I do believe——

Mr. NADLER. Thank you.

Professor Ball, would you comment on Mr. Whelan’s comments
on the lack of any legal justification for the Department of Justice’s
decision on defending section 3 of DOMA?

Mr. BALL. Yes. I completely disagree.

Mr. NADLER. Could you turn on the mike, please?

Mr. BALL. It is on on. I am sorry, it is probably not close enough
to my mouth.

I completely disagree with that characterization. It seems to me
that the Obama administration has done a careful and thorough
job looking at the arguments in favor of DOMA, and they have de-
cided that, in fact, there is no rational reason to deny couples who
are already married under their State laws of the hundreds and
hundreds of Federal benefits that are based on marriage.

It is important in understanding the Obama administration’s de-
cision that marriage, family law, domestic relations, has always
been a matter of State jurisdiction. So in that context I think the
Obama administration’s decision here is the correct one.

Mr. NADLER. Thank you.

And finally, what is your response to Mr. Whelan’s claims that
all 11 Federal circuits that have addressed the question have deter-
mined that rational basis review is the proper basis to apply to
laws that discriminate against gay men and lesbians?

Mr. BAaLL. Well, I can see that in the 1980’s and 1990’s, there
were a handful of circuit courts relying on Bowers v. Hardwick,
which is no longer a good law——

Mr. NADLER. No longer good law because it was explicitly over-
ruled by the Supreme Court.

Mr. BALL. Exactly. Correct.

They did conclude that lesbians and gay men’s sexual orientation
classifications were not entitled to heightened scrutiny.

What has happened, of course, as you mentioned, is that that
case has been overturned, and what we have had in the last few
years is some circuits citing to those old cases whose legal rea-
soning is no longer valid without engaging in the appropriate anal-
ysis of whether a particular classification merits a heightened scru-
tiny. So I disagree with that legal conclusion.

Mr. NADLER. And you would say that in light of Romer v. Evans
and in light of Lawrence, two Supreme Court cases, that courts
would be compelled to decide that there is a heightened scrutiny
requirement?

Mr. BALL. Absolutely. I mean, because of Romer, because of Law-
rence, because of the long history of discrimination, because of the
fact that sexual orientation has nothing to do with the ability of in-
dividuals to contribute to society, which make therefore suspect
government classifications based on sexual orientation.

Mr. NADLER. Thank you. I yield back.

Mr. FRANKS. Thank you, Mr. Nadler.

I hope we can be as respectful to the witnesses as we possibly
can.

Mr. Conyers, I will recognize you, sir, for 5 minutes.
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Mr. CONYERS. Thank you very much.

Was Mr. Nadler correct when he said your organization raised
sums of money against judges in more than one State?

Ms. GALLAGHER. I believe the only judicial election we were in-
volved with was last November’s in Iowa, where for the first time
in history the people of Iowa voted down all three judges who were
up for judicial retention election, yes. And I am under oath, so I
don’t know if it was 600,000 or 650,000, but it was on that order
of expense we spent in media, informing the voters that these
judges had voted for gay marriage, yes.

Mr. CoNYERS. What about in Maine, your organization in Maine?

Ms. GALLAGHER. We were not involved in judicial retention elec-
tSions in Maine. We have been politically involved in a number of

tates.

Mr. CONYERS. I am talking about repealing a law allowing gay
and lesbian couples to marry.

Ms. GALLAGHER. Yes, we were responsible for getting Prop 8 only
the ballot and were probably the lead organization in the Maine
case.

Mr. CONYERS. And is it true that your organization may have
spent $1.9 million in that campaign?

Ms. GALLAGHER. I don’t have those figures in front of me, but we
certainly were involved. That is probably on the order of correct
again. I didn’t really come prepared to testify in detail on those
questions, but that is—I am sure that if that is what you are told,
it is on that order.

Mr. CoNYERS. That is a lot of money.

Ms. GALLAGHER. Well, last year we raised and spent $13 million,
to the best of my recollection. So in 3 years we have grown from
zero to that. We have 50,000 donors and about 800,000 people ac-
tively involved.

Mr. CONYERS. So you plan to raise even more money. It keeps
getting larger and larger?

Ms. GALLAGHER. Well, until we win the fight to protect marriage
as one man and one woman, we will try to raise as much money
as we can. It will be a long time until we are as big as the Human
Rights Campaign, but that is our goal.

Mr. CoNYERS. Well, if, as you contend, the will of the people on
this issue is so clear, why do you have to raise more and more
amounts of money?

Ms. GALLAGHER. Well, do I really have to explain to a Congress-
man that it is important to raise money to get your message out?
I think that is the way politics works. One of the reasons I founded
the National Organization for Marriage is that I realized that so-
cial conservatives—and not everybody who agrees with us would
call themselves a social conservative—but that we relied too much
on spontaneous mass uprisings of the people, and that, in fact, you
know, we needed to be politically organized.

I have to say, I learned a lot by watching how effective the gay
rights political organizations are about what needed to be done if
we are going to have two teams on the field on this issue.

Mr. CoNYERS. Well, I can see why you were invited here. I still
am going to consult with the Chairman of the Committee about the
letter that is now contended that we should have invited the Attor-
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ney General if we wanted him so badly, but yet we are going to
have the Attorney General next month after we have gone through
all of this.

Mr. Whelan, you said that this was obviously politically moti-
vated by the President, by his conduct in not defending these cases.
Are you aware that he campaigned against DOMA even before he
was elected President?

Mr. WHELAN. I am aware that he has taken the position——

Mr. CoNYERS. I said you are aware of that, aren’t you?

Mr. WHELAN. As a matter of policy, yes.

Mr. CoNYERS. All right. And that the issue that we have been
really going over here today is not about whether he was going to—
whether he is for it or against it. The issue is whether the Depart-
ment of Justice should defend the case. Isn’t that what really the
finer issue is about?

Mr. WHELAN. Whether the Department will abide by its long-
standing practice of vigorously defending Federal laws for which
reasonable defenses may be offered, yes.

Mr. CONYERS. Well, what about all of the Bush-era decisions of
which we are told it is several hundred, some have said as high as
750, in which he declared laws that he was signing were unconsti-
tutional, and he wasn’t going to enforce them? Has that ever come
to your attention as a scholar?

Mr. WHELAN. Absolutely, and indeed I addressed that in my tes-
timony. And as I make clear, the source of the President’s author-
ity to decline to defend a Federal law is exactly the same as the
source of his authority to issue constitutional signing statements,
a practice that President Obama, over no one’s objection, has con-
tinued. The question is whether in any particular instance the ex-
ercise of that authority is sound or not.

Mr. CoNYERS. Well, you mean sound in terms of whether you
agree with it or not?

Mr. WHELAN. I mean sound in terms of good constitutional judg-
ment, sound—and I mean—in particular here, I mean sound in
terms of the rationale that the Administration has offered.

Mr. CoNYERS. The President, sir, not only is a lawyer, but he
taught constitutional law. He was a United States Senator. And I
am sure your opinion about what is sound or not is as good as any-
body else’s, including mine, but why do we have to gather here
today to question whether it is sound or not? It is going to be tested
in the courts, as you well know.

Mr. WHELAN. Well, the fact that President Obama has the strong
background that you identify in constitutional law makes it all the
more implausible to think that suddenly he has discovered simply
because a case has been filed in the Second Circuit, that his under-
standing, his longstanding understanding, that DOMA was con-
stitutionally permissible but bad policy was wrong, and indeed that
DOMA and marriage laws throughout the country are somehow
unconstitutional. It simply isn’t plausible that——

Mr. CONYERS. What is so implausible about it?

Mr. WHELAN. The filing of a case, the filing of two cases in the
Second Circuit, that triggers this complete 180-degree turn and
Barack Obama’s understanding of the constitutional status of
same-sex marriage? As I document in detail in my testimony, I
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think one would have to be very naive to think that it is anything
other than a stealth strategy of step by step by step the Adminis-
tration is doing whatever it can to promote same-sex marriage and
to induce the courts to adopt that approach.

Mr. CONYERS. I am totally confounded by you and I admit that
he is a good lawyer, he was a Senator, he is a law school scholar,
he has taught law, and now you say it is perfectly naive to think
that there was anything other than a political motive for him to do
what he did.

Mr. WHELAN. Let me put it this way

Mr. CONYERS. Wait a minute——

Mr. WHELAN. May I respond to that?

Mr. CONYERS. Just a moment. Yes, I should let you do that.

Mr. WHELAN. The matter would have been quite different if
President Obama when running for President had said, I believe
there is a constitutional right to same-sex marriage. I believe that
the Defense of Marriage Act is unconstitutional. It would have been
entirely different if from the outset the Department of Justice,
rather than pretending to defend these cases, had said, we are not
going to have anything to do with them. We are following what our
President says. We are going to let other people step in and offer
an effective defense.

Instead they pretended to defend them, undermining those cases
in the process. That whole course of conduct, more than this par-
ticular decision in February, is the real scandal.

Mr. FRANKS. Mr. Conyers, I think they are going to call a vote
here pretty quickly, so I want to try, if we can

Mr. CoNYERS. Thank you for your generosity and the time, Mr.
Chairman. I yield back.

Mr. FRANKS. I would now quickly, related to political fund rais-
ing, I am understanding Mr. Obama intends to raise about $1 bil-
lion this next time, and if he is convinced that he has got the will
of the people, perhaps he should just forego that.

Mr. Scott, you are recognized for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman.

Professor Ball, does DOMA prohibit gay marriage in States if
States want to do it?

Mr. BALL. Absolutely not.

Mr. ScoOTT. Does it deny gay couples the right to have or raise
children?

Mr. BALL. No, it does not.

Mr. Scotrt. If the State recognition of gay marriages in other
States, if the full faith and credit clause of the Constitution doesn’t
require it, what is the effect of the law?

Mr. BALL. If the Constitution doesn’t require it, then that part
of DOMA—are you referring to section 2, Mr. Congressman?

Mr. Scort. The part that allows the States not to recognize an
out-of-State gay marriage.

Mr. BALL. Yes. You know, the issue of whether or not a marriage
recognized in one State is constitutionally—that there is a constitu-
tional obligation to recognize that marriage, it is a complicated one,
and what exactly the statute adds to that is not entirely clear, but
I think——
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Mr. ScoTT. Because if it has to recognize that the statute is un-
constitutional and meaningless, if it doesn’t require it, then it
wasn’t needed to begin with.

Mr. BALL. That is correct. It is part of the problem with DOMA,
that it was never needed to begin with. Neither section 2 nor sec-
tion 3 were needed.

Mr. Scort. Ms. Gallagher, you started to mention something
about antimiscegenation laws. I know Virginia was the case in Lov-
ing v. Virginia. We had a law since 1691. Sixteen other States had
laws that were overturned by the by the Loving case.

We have heard a lot about letting the democratic process deal
with this, but it was those, I think they are they are called lifetime
activist liberal Federal judges violating the will of the people over-
turned those laws. Was that a good idea to allow those judges to
impose their will on the people, or should we have relied on the
democratic process to change those laws?

Ms. GALLAGHER. I believe that the constitutional protections for
race are extremely important, are properly enforced by the courts.
In fact, it took an entire Civil War in which 600,000 people died
in order to get the equal protection clause, which specifically refers
and clearly forbids racial classifications.

Mr. ScoTT. So it was a good idea to override the will of the peo-
ple in that case and not to allow the judicial process to consider gay
marriages?

Ms. GALLAGHER. Well, I have never argued that people don’t
have a right to litigate. I think that that is a basic civil right. But
what I have argued is that the traditional understanding of mar-
riage is the union of husband and wife is not at all akin to inter-
racial marriage and should not be treated by the courts in the
same way.

Mr. Scotrt. Well, since 1691, the definition of marriage in Vir-
ginia, my home State, was that it could not include Blacks and
Whites.

Ms. GALLAGHER. And we totally agree about that, that that was
a good thing to do. What we are disagreeing about is whether there
is any analogy to be drawn between interracial marriage and defin-
ing marriage as the union of husband and wife, and we probably
just substantively disagree about that.

I raised it in the context of pointing out if you really believe that,
that people who think like me and the millions of Americans who
think like me, that we are like bigots who opposed interracial mar-
riage, the government is going to intervene very strongly to affect
those people’s lives in areas from professional licenses, the tax-ex-
empt status of organizations.

We are already seeing, in fact, the beginnings of the impact on
individuals who belong to traditional-faith communities of the idea
that these views are akin to racial bigotry. I have seen people los-
ing their jobs. I have seen licenses threatened. We are seeing peo-
ple kicked out of graduate school programs. And, you know, I have
a serious concern that there are people who really do believe it is
like interracial marriage and that the government and the
courts

Mr. ScotrT. Well, Ms. Gallagher, remind me what churches were
saying about interracial marriages before 1967.
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Ms. GALLAGHER. Well, actually, I am a Roman Catholic, and I
would argue that the dominant Christian tradition, as practiced
not only in the United States but across centuries in history, that
there is no grounding for that as a deep Christian idea. But cer-
tainly people made arguments from the Bible. You know, the devil
can quote Scripture for his own purposes. There is no question
about that.

Mr. ScoTT. Are you telling me the churches in Virginia——

Ms. GALLAGHER. You are stretching my knowledge to go back to
the churches in Virginia in the 18th and 19th century. But cer-
tainly having looked at it, it is quite probable that there were
churches that made that argument.

Mr. ScoTT. My time has expired. I just want to remind people
what Professor Ball pointed out, that failure to recognize other
States’ unions gets you into all kinds of problems with estate tax,
real estate and other things that actually make no sense. And I
thank him for bringing that up.

I yield back.

Mr. FRANKS. Thank you, Mr. Scott.

I now recognize Mr. Quigley for 5 minutes.

Mr. QUIGLEY. Thank you, Mr. Chairman.

Mr. Chairman, you are right, we should treat our witnesses with
respect. This is a very passionate issue, and sometimes that makes
it difficult for folks to talk. We talk past each other. The law has
been talked about a lot here, and it becomes an emotional issue.

So I haven’t done this yet, but, you know, for me, the issue of
how this relates to parenthood has been paramount. This Sunday
my youngest turns 21, and my kids have been different and dif-
ferent challenges, as every parent can say. I would like to think I
have been a good parent. Only time will tell. My parents probably
felt the same way. So I am no expert on it.

But wouldn’t you agree it is such a personal issue? It is so close.
For those who want government to stay out of people’s lives, what
could be more personal than the decision on who you should love
or can love and how to express that love in raising children?

You have seen the commercials about adoption. They say you
don’t have to be perfect to be a parent. It has nothing to do with
orientation, but you get the flavor of it. I am not perfect. You talk
about as it relates to being able to procreate, stability, that you
need a father as well. You recognize that it is probably the minor-
ity of straight couples have that kind of situation right now, but
we don’t tell those folks that they can’t be married, or, if that is
the end of it, they can’t.

I will let you go. If it is just a personal thing, and I actually
think that hinges a lot of public opinion, I am no expert, but I
think it has more to do with whether or not I was a good parent,
or you or anybody else here, more to do with being willing to wipe
noses, deal with skinned knees, teach how to ride a bike, teach how
to read, be patient, loving, pretend to know something about girls’
fashion. You get a sense of that.

I don’t think in the moments of being a parent that you are
thinking what your orientation is, and I sure as heck don’t think
your kids do either.
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Ms. GALLAGHER. You know, we would agree on so much if we
weren’t in a hotly contested political arena where it is not—some-
how it is not in anyone’s interest to agree.

}11\/11". QUIGLEY. I just want this one time we don’t talk past each
other.

Ms. GALLAGHER. I honestly believe 90 percent of what you said.
I believe there are gay people who are wonderful parents. And it
is interesting to me that no matter how I try to avoid it, that peo-
ple interpret what I say as a condemnation of gay people and their
parenting skills, because that is not my intent.

What I really do believe, however, is that we have an enormous
problem in this country. It wasn’t caused by gay people, and it
can’t be cured by them, but it is entirely about how serious we are,
not about marriage as an expression of romantic love, which is
doing fine in Hollywood, right, but whether marriage as a social in-
stitution is going to fulfill its role of bringing together mothers and
fathers and keeping them together in the same loving family for
the sake of the children.

And I wish I believed, as you do apparently, that same-sex mar-
riage is just going to be about including a few more people in the
same institution. What I really do believe is that the founding
ideas driving the social institution have big consequences, and the
heart of the gay marriage idea is that if you think it is ideal for
a child to have a mother and father and that marriage is about
this, there is something wrong with you, you are being mean to gay
people. That may not be your view, but it is the dominant idea ex-
pressed now.

If you just go out in the public square and you say—this hap-
pened to me in Maine. I was on a radio show, and I said, well, you
know, marriage deserves its unique status because children need
a mother and father. And the host turned to me and said, I cannot
believe I am hearing such hatred and bigotry.

You know, I understand that some people hear it that way. It
saddens me. But it also persuades me that we are in a real funda-
mental question about what marriage is supposed to mean.

Mr. QUIGLEY. But if your concern is to defend marriage, don’t
you see greater threats being infidelity, domestic violence, alco-
holism, drug use? Those are the things that drive families apart.

Ms. GALLAGHER. I spent about 20 years in the family fragmenta-
tion debate, working on the issues of divorce and unmarried child-
bearing, and I still actually devote some of my time to that. But
I do see a need. I wouldn’t say—if I could wave a magic wand and
eliminate divorce and have gay marriage, I might wave that magic
wand. But that is not the way it works.

You know, just as in the 1970’s when I was a child, I was told
that the no-fault divorce revolution wouldn’t affect marriage be-
cause it would only affect bad marriages. And I think that turned
out to be wrong. I think it affected everyone’s marriages by chang-
ing the sense that marriage is a permanent commitment. And in
the same way, I think same-sex marriage is going to eventually af-
fect everyone’s marriage, not mine because I am old, but by chang-
ing the public understanding of what this institution is and what
it is for, and by branding people who hold my views of marriage,
which, again, are very powerfully related to its role in protecting
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children by regulating family structure—by branding people like us
as motivated by animus and hatred, and it is going to be hard to
sustain that idea if the law adopts that point of view toward the
people who hold it.

Mr. QUIGLEY. Thank you, Mr. Chairman.

I guess what divides us is that this is a very personal issue. And
you can have your views, but when you do what you do, you limit
what others can do to express theirs.

Ms. GALLAGHER. This goes to the oddity of having a personal in-
timate decision to invite the government in to regulate your rela-
tionship through law. And it is law.

Mr. FRANKS. Thank you, Mr. Quigley.

Ms. Gallagher, I might just say that many of us wish, in your
response to Mr. Quigley, wish we could articulate our position as
well as you did. I wish I could say it that well.

I would like to thank our witnesses today for their testimony,
each one of them.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for witnesses,
which we will forward and ask the witnesses to respond to as
promptly as they can so that their answers may be included in part
of the record and made part of the record. So, without objection, all
Members will have 5 legislative days within which to submit any
additional materials for inclusion in the record.

With that, again, I sincerely thank the witnesses, and this hear-
ing is now adjourned.

[Whereupon, at 11:20 a.m., the Subcommittee was adjourned.]
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APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Congressman Mike Quigley
Judiciary Constitution Subcommittee-DOMA hearing
April 15, 2011

Opening Statement

Mr. Chairman:

‘T'he rights of our citizens are not granted by any branch of government, they
are guaranteed by the Constitution.

When the Legislative or the Executive Branches fail to uphold these rights, it
has historically been the Judicial Branch which returned our nation to the principles of
the Constitution.

The Supreme Court struck down school segregation in Brown v. Board of
Fducation of Topeka, Kansas after a century of maction by the U.S. Congress.

In United States v. Virgmia, the Supreme Court ended gender discrimination at
The Virgmia Military Institute.

And in Gill v. OPM, and Massachusetts v. HHS, a federal court ruled that
Section 3 of DOMA 15 unconstitutional.

Here again, the judicial branch returned our nation to the principles of the
Constitution. Fqual Protection under the law demanded no less.

In 1996, Congress got 1t wrong with the passage of DOMA. But in 2010, our
Judiciary got it right.

Judge Tauto reached the decision that Section 3 of DOMA could not survive
constitutional scrutiny, for it violates the cqual protection clause of the 57
Amendment.

Section 3 of DOMA 1s not about who has the right to marry; the states decide
that. Scction 3 is about how couples who alrcady are married under state law will be
trcated under federal law.

The Government Accountability Office ((GAQO) has estimated that more than
one thousand, one-hundred (1,100) federal laws use marital status to determine federal

responsibilitics and rights.
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Scction 3 of DOMA cxcludes gay and lesbian couples from being considered as
family under cach and cvery onc of these laws.

This 1s the opposite of equal protection under the law.

Recently, the Justice Department followed course in concluding that section 3
of DOMA is unconstitutional. By doing so, the Justice Department is not abdicating
its constitutional responsibilitics, 1t 1s executing them.

But let’s be clear: DOMA 1sn’t just an unconstitutional law, 1t’s dumb public
policy.

Liveryone of the stated rationales for DOMA has been refuted by our better
judgment or our shared cxperiences.

DOMA was satd to advance the government’s interest in traditional notions of
morality.

But as the Supreme Court made clear in Romer vs. Lyans, “the fact that the
governing majority m a State has traditionally viewed a particular practice as rmmoral in
not a sufficient reason for upholding a law...”

DOMA was said to defend and nurture traditional heterosexual marriage.

But the claim that favoring heterosexual marriage is justified because that
provides a better environment for children has been rejected by Ieading medical,
psychological, and soctal welfare organizations.

These organizations agree that gay and lesbian parents are equal to their
heterosexual counterparts.

DOMA was said to protect state sovercignty and democratic sclf-governance.

Instead, it does the opposite. Section 3 of DOMA violates the state’s right to
regulate marriage by inducing the state to violate the equal protection right so its
citizens.

The legslative record of DOMA shows that its truc purposc was stmply to
express moral disapproval of gay and lesbian couples and families. During floor
debate, members repeatedly voiced disapproval of homosexuality as “immoral” or

“depraved.”
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‘That legislative history represents a stain on this great institution we arc all a
part of today as well as a betrayal of one of American’s most fudamental values: that in
this country, we judge every individual on the content of his character.

DOMA was passed by Congress in 1996. The fact that it is such recent history
makes it more pamful. Tor even then, T beere we knew better.

But more importantly, as I look around the room today at my esteemed
colleagues on both sides of the assle, T know we know better.

So that truth begs one essential question: Why are we here today discussing this?

Senator McGovern wrote in 1972, “what is right has always been called radical
by those with a stake in things that are wrong.”

And although there was a time when mantras like this were a rallying cry at
GIBT gatherings in support of 1ssues such as same-sex marriage, it need not be
anymore.

Because there’s nothing radical about betng allowed to marry the person you
hold closest in your heart. And there’s nothing radical about expecting that union to
recetve the full protection of the law.

Liqual Justice Under the law. ‘Lhese are the words that are emblazoned in stone
above the entrance to the highest court in the land.

At times mn our history we have fallen wocfully short of delivering on that
promuse. But through the courage and steadfast determiation of a vocal few who
have msisted on nothing less, we have slowly but surely continued to perfect our
union.

Equal Justice under the law. Our Courts get that. Our Executive Branch gets
that. It’s time that our Legislative branch does the same.

T'hank you; and I yicld back.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15, 2011
10:00 a.m.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Maggie Gallagher

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: ['m not an attorney versed in estate law. I do not know the answer to your
question. People who own substantial property ought to consult an attorney and
leave a will, generally speaking, otherwise problems are pretty sure to arise.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15,2011
10:00 am.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Carlos A. Ball

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: If the married same-sex couple never lived in Virginia, then that state
does not have a valid interest in refusing to recognize the out-of-state marriage for
purposes of the application of the intestacy statute. In fact, courts in states that had
prohibitions on interracial marriages, before they were struck down by the U.S.
Supreme Court, consistently allowed non-resident survivors of interracial out-of-
state marriages to inherit property under their intestacy statutes. As a result, the
surviving spouse in the question’s first scenario should be permitted to inherit the
decedent’s interest in property that the couple owned as tenants in common.

If the couple moved to Virginia prior to the death of one of the spouses, then it is
likely that Virginia courts would rely on the state’s Defense of Marriage Act to
refuse to allow the surviving spouse to inherit the property interest. [t should be
noted, however, that Section 2 of the federal Defense of Marriage Act would not
add anything to the legal analysis. That is, the question of whether an out of state
same-sex marriage, entered into by Virginia residents, should be recognized in
Virginia is a matter of Virginia law. This illustrates why Section 2 of the Defense
of Marriage Act is superfluous and unnecessary.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15, 2011
10:00 am.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Edward Whelan

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: I have not researched the laws governing inheritance in either
Massachusetts or Virginia, and I claim no particular familiarity with them. 1
therefore think it ill-advised for me to speculate about your questions.
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I, Steven Lowell Nock, of the City of Charlottesville, in the State of Virginia, in the

United States of America, make oath and say as follows:

1. I have been asked by the Attorney General of Canada to apply my
expertise in research methodology and evaluate the scientific literature concerning the
effect of legal recognition of the marriages of gay and lesbian couples on their children,
cited in the affidavit of Professor Jerry Bigner, sworn November 11, 2000, and filed on
behalf of the Applicants in this case. The articles upon which Professor Bigner’s opinion
rests are contained in his Exhibit “B” and were previously relied on in the Brief to the
court in Vermont, in the case of Baker v. Vermont. 1have read and evaluated each of

those articles.

2. My affidavit is divided into two main segments. In the first, I explain the
principles of sound social science research methodology. I describe the characteristics of
good research design and highlight the pitfalls that result from the failure to apply proper
design techniques. Clearly, where the design of research is substandard, it is dangerous

to rely on the conclusions reached if they are intended as truths.

3. In the second segment of this affidavit I analyze the studies presented by
Professor Bigner for their value and reliability in supporting the assertions that Professor
Bigner says they support. I do this analysis with reference to the accepted
methodological techniques and terms described in the first segment of this affidavit.
Through this analysis I draw my conclusions that 1) all of the articles I reviewed
contained at least one fatal flaw of design or execution; and 2) not a single one of those

studies was conducted according to general accepted standards of scientific research.

4. The task 1 undertook was to evaluate the relevant studies simply from the
standpoint of whether or not they provide reliable answers to the questions or hypotheses
their authors intended to address. As a result, my analysis is made solely from the

perspective of a research methodologist. T do not make any claim regarding the inherent
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truth or falsity of any of the hypotheses proposed to be tested in the studies, or of any
converse hypotheses. It is the policy maker who depends on the truth value alleged in the
results and conclusions reached through social science. With this in mind, only objective

and sound methodological analysis can fulfill the need.

1. Qualifications

5. I am currently a Professor of Sociology at the University of Virginia
where I have taught since 1978. 1 teach both undergraduate and graduate courses. At the
undergraduate level, 1 teach Research Methods, The Family, and Family Policy. At the
graduate level, I teach Research Design, Intermediate Graduate Statistics, and Family

Research.

6. I am co-founder of the Center for Children, Families, and the Law at the
University of Virginia, a multi-disciplinary center to foster collaborative research and

teaching on issues involving children and families.

7. My research focuses primarily on households and families. I am
concerned with the causes and consequences of changes in family organization and
structure. Thus, I have investigated marriage, divorce, and cohabitation by focusing on
the factors that lead individuals into these statuses and the consequences of entering
them. | am the author of six books and over 50 articles and chapters that are detailed in
my curriculum vitae, attached as Exhibit "1" to this affidavit. Almost everything [ have
published relies on quantitative analysis of large, nationally representative samples of
adults. My most recent book (Marriage in Men’s Lives) was based on a statistical
analysis of 6,000 men interviewed annually from 1979 through 1993. The book was the
recipient of the 1999 American Sociological Association William J. Goode Book Award

for the most outstanding contribution to family scholarship.
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8. I am also Director of the Marriage Matters Project which is a five-year
research effort supported by the National Science Foundation and the Smith Richardson
Foundation. This research investigates the legal innovation known as Covenant Marriage
in Louisiana. Itis a quantitative effort involving approximately 1,200 individuals

interviewed repeatedly over the course of five years.

9. I currently serve as Associate Editor for Journal of Marriage and the

Tamily and Social Science Research.

II. Relevant Issues Of Research Design

a. Introduction

10. Before evaluating the specific claims made by Professor Bigner in his
affidavit, I first want to outline the strategies that would produce scientifically acceptable
research results concerning the effect of legal recognition of the marriages of gay and
lesbian couples for the children in such unions. These strategies are the basis of my
evaluation of the articles contained in Professor Bigner’s brief as they conform to

accepted standards for scientific research.

11. Let me begin by noting that the central question, that is, what effect does
gay and lesbian marriage have on children in such unions, cannot be answered at the
moment. With the exception of the extremely recent change in the Netherlands, no
jurisdiction has yet to recognize the unions of gays and lesbians as marriages. As a result,

it is clearly impossible to evaluate how such a change has affected the children involved.

12. Since it is not possible to comsider this research question (i.e., would the
legal recognition of the marriages of gay and lesbian couples affect the children in such
unions), we are left to consider a related question. As I see the issue, there are actually
two such questions, only one of which can be answered. First, and most importantly,

does a homosexual union of adults cause the children to develop differently than they
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would have if they had heterosexual parents (or some other arrangement)? This is a
researchable question that can, in principle, be answered. However, the simple fact is, to
date, this question has not been answered. Second, does marriage change the behavior of
gay or lesbian parents toward their children or toward each other (i.e., does marriage
cause relationships to be more stable, cause parents to treat children differently etc.)?
While this second question has been addressed with respect to heterosexuals, it cannot be
answered with respect to homosexual parents because there has never been a legal
marriage of homosexuals. Any answer to this question in regard to homosexual marriage

is purely hypothetical.

13. In the comments that follow, I have assumed that the following statement,
found in the affidavit of Dr. Jerry Bigner, guides the research: Is it true that “The
children of gay and lesbian parents are as healthy and well adjusted as those of their

heterosexual counterparts?” (Bigner affidavit, page 6)

b. Correlation and Causation

14. Before discussing how we might address such a question, [ want to
distinguish between "correlation” and "causation." When two things are correlated, we
can show that they tend to vary together. That is, different levels of one tend to be
associated with different levels of the other. A well-known example of correlationis the
relationship between educational attainment and income. Those with higher levels of
educational attainment have higher average incomes. Another well-known example of a
correlation is the relationship between divorce and children’s educational attainment.
Children who experience their parent’s divorce before age 10 complete fewer years of
schooling, on average. Both of these correlations are well known, and have been

replicated enough times to confirm their existence.

15. Correlation, of course, does not necessarily imply causation. That is, in
trying to understand what relationship one factor has to the other, it is very unsound to
assert that the correlation between educational attainment and income reflects a causal

path between the first and the second. Nor is it sound to assert that the correlation
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between divorce and educational attainment means that divorce is the cause of children
completing fewer years of schooling. From the perspective of a research methodologist,
it would be foolish — and, indeed, unsound — to make such causal assertions without more

evidence than a simple correlation.

16. To determine that a causal connection exists between any two factors X
and Y requires three things:

e X and Y must be correlated;

e X must precede Y temporally; and

¢ No third factor Z can explain the relationship between X and Y.

17. In the case of educational attainment and income, for example, there is no
question that the two are correlated. Nor is there much question that educational
attainment typically precedes the earning of income. But what about the existence of a
possible third factor? What if high intelligence is the true cause of both higher
educational attainment and higher income? If so, then the correlation between education
and income is spurious. It exists only because the two items share a common cause. We
can apply the same logic to the divorce-education example. If poverty is a primary cause
of divorce and of poor educational attainment, the correlation between divorce and

education is spurious.

18. The primary question that has been asked in the research referred to in the
case at hand is, in my opinion, causal in nature. “Does having gay or lesbian parents
cause children to differ (from others) in consistent ways. 1 address how we might answer
this and related questions in a way that produces reliable results from the perspective of

sound research methodology.

19. To show that having gay/lesbian parents causes children to differ, we
would need to do three things. First, we would need to show that there is a correlation
between living with gay/lesbian parents and some outcome in the lives of children.

Second, we would need to show that exposure to gay/lesbian parents happened before the
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outcome did. And finally, we would need to show that there is no other factor that is a

common cause of both.

20. In a related way, how would we show that there is o causal relationship
between gay/lesbian parents and children’s well being? This requires somewhat less
evidence. To establish the validity of such a claim would require only that no correlation
be found between the sexual orientation of parents and the child’s well being once all
other factors have been controlled. If a valid and scientifically adequate study were to
show that there is no correlation between having gay or lesbian parents and a child’s well
being, based on a comparison of representative groups of each type of parent, and
differing only on sexual orientation, then most scientists would accept that there is no

causal link between the two.

IIL. The Design Of The Study
a. Introduction

21. In the following section, 1 discuss the relevant issues required to conduct a
study to answer the question being asked in this case. Several methodological issues
must be satisfied before one may attempt to investigate the relationship being discussed.
In the following sections, | summarize and explain these issues as they pertain to the case
at hand. Once [ have done that, | tum to the evidence included in Professor Bigner’s
affidavit. I evaluate that evidence on the various design and sampling criteria I discuss

below.

b. Sampling,

22 First and foremost, the ability of any social-science evidence to apply to a
larger group depends on the way the sample of cases was obtained. A “probability

sample” is one in which every member of a definable popilation has a known probability
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of being included in the study. A probability sample is always necessary in order to
generalize one’s results. The simplest form of probability sampling is known as “simple
random sampling” (SRS). In SRS, a researcher first defines some population to which
she or he wishes to generalize the results of the study. This may be a population as large
as all voting adults in Canada, all adults in Canada, all children in primary grades, or as
small as all patients with newly diagnosed breast cancer. Regardless of the population of
interest, the researcher must be able to define it. Once defined, every member of the
population must have an equal chance of being selected for participation in the study. If,
for example, the population was defined as the 480,000 (1996) residents age 25 and older
in the geographic limits of the city of Toronto (at that time), then every single one of
these 480,000 residents must have the same chance of being selected into the sample.
Simple random sampling guarantees that the chances of selection (from the defined
population) are equal for all cases. A detailed explanation of how simple random
sampling is achieved is contained in the paragraphs I have written in Appendix I to this

affidavit.

23. As indicated, a probability sample is required whenever a researcher

wishes to make claims about the larger population from which the sample was drawn. 1f
the goal is to make general claims about same-sex parental relationships and the children
who might be affected by them, then we must have a probability sample drawn from the

larger population of homosexual parents and children.

24. A probability sample does not guarantee that the results will fairly and
accurately describe the larger population. Indeed, it is possible for such a sample to err in
large and important ways. For example, imagine drawing a simple random sample of
1,000 from all employed persons aged 15 and older with reported incomes in the Toronto
metropolitan area. We know that the average (annual, 1995) income reported by Statistics

Canada for this group of Toronto residents is $28,980 1. But is it possible that our

1

http://CEPS statcan.ca/english/profil/Details/detailsline. efm?PSGC=35& SGC=53500& A=& LANG=E&Pr
ovince=All&’laceName=toronto& CSDNAME=Toronto&CMA=535& Datalype=1& 1'ypeNameE=Census
%20Metropolitan%20Area& 1D=605
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random sample could produce an average of $38,980, an average that is $10,000 higher
than the actual value at that time? It is quite possible. Since the sample was drawn
randomly, it is possible that an unrepresentative group of 1,000 people was selected. But
it is not probable. 1n fact, such a result would be extraordinarily unlikely. And that is the
important point about probability samples; we are able to calculate how unlikely such a

result would be.

c. Probability Theory

25. In practice, we cannot know if our particular probability sample is a fair
and representative reflection of the population from which it was drawn. Asa
consequence, we apply probability theory to the results obtained from such samples.
Rather than claim that our results do, in fact, reflect the true situation in the population,
we attach a probability of error to any such claims. This is what is meant by “statistical
significance.” The statistical significance of any sample result refers to the probability

that the true (but unknown) value in the population differs from that result.

26. There is no alternative to the use of probability theory when the goal is to
generalize from a sample to a larger population. And there is no alternative to a
probability sample when one applies probability theory. Without a probability sample, a
researcher cannot use statistics that are designed to generalize from samples to
populations (i.e., inferential statistics). Though this is sometimes done, the researcher

who does so has violated the most basic premise of inferential statistics.

d. Variations in Sample Quality

27. The quality of samples varies enormously in social science research.
Deviations from pure random sampling are not uncommon. But the quality of the sample
is directly related to the intended use of the information obtained from it. At one extreme
there is exploratory data gathering that is merely intended to generate ideas and

hypotheses for more systematic analysis at a later stage. Examples of such samples
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include undergraduate students taking a course from a professor, or “mall-intercept’
interviews (where a researcher recruits people as they walk by in a shopping mall). At
the other extreme are large-scale continuing studies that are used to supply information
for policy decisions of the federal government. A good example is the Current
Population Survey (CPS) conducted by the U.S. Bureau of the Census for the Bureau of
Labor Statistics every month. The CPS has been conducted for 50 years, and provides

information about consumer behavior, income trends, and related economic indicators.

28. Particularly relevant to the current issue are instances where a population
is difficult to define or identify. Such rare populations present problems since no lists are
available to identify them. Locating these populations then requires a search for a
probability sample of the general population (i.e., a screening of the general population to
identify the members of the rare population). Appropriate techniques exist for such
problematic cases, and typically require screening. For example, if a researcher is
interested in obtaining a sample of individuals who smoke pipes, a large general
population sample would be contacted, and each respondent asked whether he or she
smokes a pipe. Sometimes, such screening is made more efficient when the researcher is
able to identify geographic clusters (regions) that have higher rates of the rare cases. It is

also more efficient if the researcher is able to identify those clusters with no rare cases.

e. Sampling Issues for Research in this Case

29. We do not have a precise estimate of the prevalence of homosexuality in
the general population. And sampling is complicated by the stigma associated with the
issue. Still, no published estimate that I know of has placed the prevalence above 10%.
The most-cited source for the 10% estimate of “more or less exclusively homosexual
males” is the work of Kinsey and associates from the late 1940s.2 Unfortunately,
Kinsey’s research did not use a probability sample. Moreover, we do not have an agreed-

upon definition of homosexuality. [s a homosexual a person whose erotic interests are

10
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focused on those of the same sex? Is a homosexual a person who sometimes engages in
sexual acts with a member of the same sex? 1s a homosexual a person who thinks of
himself or herself as a homosexual? Does a single sexual act with a person of the same
sex define a person as a homosexual? Also important in the case is how to define
“bisexual?”’ Are bisexuals to be treated as homosexuals, heterosexuals, or both? And
how does one decide? Is homosexuality “learned” (i.e., socially constructed), or is it
transmitted genetically? Finally, is male homosexuality the same phenomenon as female
homosexuality? Answers to such questions have direct and important consequences for

how one investigates the topics in this case.

30. Unless the researcher is able clearly to define what “homosexual” means,
he or she is forced to let subjects define the terms as they wish. In the research relied on
by Professor 7Bigner, which 1 reviewed for my opinion on its validity and reliability, this
is what was done. Researchers allowed subjects to define themselves as homosexual or
heterosexual without further specifications. Quite simply, by relying on volunteers
(rather than a sample defined by some specific definition), the researchers cannot know
what is being studied. More critically, the use of volunteers means that it will never be
possible to replicate the findings of the research. Should another researcher conduct a

similar study but find different results, it will be impossible to know why.

31 Depending on how one defines the term homosexual (or gay, or lesbian),
different estimates of the prevalence are obtained. The work of Laumann, Gagnon,
Michael, and Michaels (1994)> was based on personal (face-to-face) interviews with a
probability sample of 3,432 adults and is probably the best source of information
currently available on the prevalence of homosexuality in the United States. The
population to which this sample may be generalized includes all English-speaking adults
between the ages of 18 and 59 who resided in households (i.e., not institutions) at the

time of the study. Using various definitions of homosexuality, these researchers found

2 Sexual behavior in the human male by Alfred C. Kinsey, Wardell B. Pomeroy and Clyde E. Martin.
(1948); Sexual behavior in the human female, by the staff of the Institute for Sex Research, Indiana
University: Alfred C. Kinsey and others (1953).

11
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that rates varied somewhat by sex when the question pertained to sexual behavior with a

person of the same sex, as seen below:

1. Any same sex partners in the past 12 months? 1.3% women, 2.7% men
2. Any same sex partner since puberty? 3.8% women, 7.1% men
32. When the researchers asked about attraction to members of the same sex,

or sexual desire for members of the same sex (alternative definitions of homosexuality),
somewhat different values were obtained, with higher rates of “desire” and “attraction”
than observed for behavior. And when asked about sexual identity (how one thinks of
oneself), rates were different yet, with 1.4% of women, and 2.8% of men identifying with

a label denoting same-sex sexuality.

33. Recently published research based on several large, nationally
representative probability samples of all English-Speaking nor-institutionalized adults
age 18 and over” produced comparable rates of prevalence. Most of the data in this study
were obtained with anonymous, self-administered questionnaires rather than face-to-face
interviews. By combining years of the General Social Survey from 1988-1991, 1993,
1994, and 1996, as well as evidence from the Laumann, et. al. study just described, these
authors report that 3.6% of women, and 4.7% of men have had at least one same-sex
partner since age 18. Only 1.5% of women and 2.6% of men had exclusively same-sex

partners in the last 5 years.

34. I was unable to locate any probability samples of Canadian homosexuals
and will, therefore, use U.S. estimates in this section.” How rare is the homosexual
population in the United States? 1f we take the studies just mentioned as the best

evidence, we would conclude that somewhere between 1% and 4% percent of adult

* 0. Laumann, J.11. Gagnon, R.T. Michael, and $. Michaels. The Social Organization of Sexuality:
Sexual Practices in the United States. 1994, Chicago: University of Chicago Press. Chapter 8.

4 D. Black, G. Gules, S. Sanders, and 1. Taylor. “Demographics ol the Gay and Lesbian Population in the
United States: Evidence [rom Available Systemalic Data Sources.” Demography, 37 (No. 2) 2000: pp139-
154.

* However, based on my understanding that, to a large degree, the populations of the United States and
Canada share common roots and cultural, at present [ have no reason to believe that the results would be
radically different.

12
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American women, and between 3% and 7% of adult American men are homosexual by at
least one definition of that term. Surely this is a relatively rare population, yet one
sufficiently large to allow researchers to rely on probability samples for analysis. Still,
even when large, nationally representative samples are used, the proportion of
homosexuals who might be parents will be smaller, clearly, than these low figures. In
sum, the population of homosexual adults is small. An adequate probability sample of
such a population, would requires a large amount of screening to produce as many as 500

homosexual parents.

35. If we take a midpoint estimate as the best guess of prevalence, then we
would expect approximately 2.5% (halfway between 1% and 4%) of female and 5% of
male (halfway between 3% and 7%) subjects to be identitied as homosexuals by at least
one definition of the term. If a researcher screened 20,000 individuals for study, hoping
to generate a probability sample of homosexuals, we would expect to obtain
approximately 500 female and 1,000 male subjects for analysis. Of these, only a fraction
would be parents. As a very crude estimate of that fraction, we might consider the
fraction of couples living in commor-law relationships in Canada who live with children,
or the fraction of married couples in Canada that live with children. (I use these two
groups on the assumption that, at this point in time, the vast majority of homosexual
parents bore their children in marriages or commonlaw heterosexual unions.) The 1996
Canadian Census found that 47% of Commonlaw Couples, and 61% of Married Couples
have children at home. Therefore, I would expect that homosexual adults would fall
midway between these two values. Assuming that 54% of homosexuals are, at present,
parents, this means that about half of any sample of homosexuals would initially qualify
for our study. Of the 1,500 homosexuals identified by our screening methods, we would
expect 810 currently to be parents. Further qualifications would likely reduce this
number further, because not all of these homosexual parents would be living, or have
lived, with their children. 1 have no evidence that would allow me to estimate that
fraction. For the sake of illustration, however, let us assume that the fraction of
homosexual adults who currently live with their children is 50%. Now our sample has

been cut to only 405.
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(%)

6. With current statistical methods, such samples would be adequate for
preliminary research. Samples of twice this size would be adequate for almost any
statistical purposes. If our goal is to produce a nationally representative sample of
homosexuals sufficient to support most multivariate statistical techniques of the type
needed to answer the questions at hand, we would probably need to screen about 40,000
individuals. This is not a particularly large screening task, however. For example, the
Current Population Survey (U.S. Bureau of the Census) interviews (not simply screens)
approximately 50,000 individuals every month. Still, the sampling task is challenging,
and very expensive. But most importantly, in relation to the issues at hand, no one has

done this to date.

37. To put the sampling problem in perspective, 2.8% of Canadians are
members of an Aboriginal group, 2.5% of Canadians are Baptists, and 5.6% of Canadians
are at least 75 years old® The sampling task that would be involved in a study of gay and
lesbian adults (of which some fraction would be parents) is comparable to the challenge
faced by any researcher hoping to study one of these populations in Canada and obtain
conclusive results that may be relied on to make very important, or potentially
irreversible, policy decisions.

38. Sampling rare populations is a challenge that researchers face all the time.”
Homosexuals are probably no more difticult to locate and interview than homeless
individuals, those who have been the victim of crimes in the past year (without reporting
the incident to the police), or those who have had abortions. All have been the subject of
scientific investigation. The crucial point is, however, that without a sample of the type
just described, it is impossible to make scientifically valid claims about the population of

homosexuals and their children.

6 http://www.statcan.ca/english/’edb/eople/popula. htm#oth

7 My ongoing research ahout the legal innovation known as “covenanl marriage” in Louisiana, [ocuses on a
very rare population. Fewer than 5% of all new marriages in the state are celebrated as covenant marriages.
Newly married people, moreover, are a small fraction of all people in the state. Still, T have been able to
asscmble a probability sample of approximately 600 individuals who have entered covenant marriages
within the past 12 months with response rates ranging from 65% to 75% (depending on the month). tis,
indeed, ditficult to locate and interview people who are in rare populations.

14
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f. ‘Convenience’ Methods of Sampling

39. Before concluding, a brief mote should be added about obtaining samples
when probability methods are not used. All such strategies depend on various types of
‘convenience’ methods. Sometimes researchers will recruit subjects into a study by
placing advertisements in various outlets. Sometimes researchers will resort to
“snowball” sampling, where a subject mentions another, who mentions another and so
on. And, sometimes researchers will use an existing group (e.g., students in a class,
members of an organization). No such method is permitted by sound scientific
methodology when the goal is to generalize to a population, because all such samples are
biased in unknown ways. Particularly problematic with rare samples is the snowball
strategy. The reason this strategy is so bad is because individuals who are well-known
are more likely to be mentioned than those who are not well-known. And well-known
individuals in rare populations often differ in important ways from those who are less
well known. A well-known lesbian (if the individual’s decision to be known as lesbian is
a well-considered decision) is likely to be a different type of lesbian than is her less well-

known counterpart.

40. The simplest way to understand why a sample might be biased is to
consider a convenience sample recruited from an organization devoted to seeking equal
rights for gays and lesbians. Suppose that the homosexual participants in this group have
higher levels of education than comparable homosexuals who are not members of this
group. If this group were used for research purposes, then anything that is correlated
with educational attainment would be biased. For example, we know that higher
education is associated with better health. If we extrapolated (generalized) about the
health of homosexuals from this sample, we would be making claims about a population
based on a group that does not represent it. The reported health of this particular group

would probably be better than would a representative sample.

15
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g. Cross-sectional vs. Longitudinal Studies

41. The conclusion must be that a scientific study of how parents’
homosexuality affects children must begin with a probability sample of a well-defined
population. However, once the population has been defined, and before the execution of

the actual sampling, one additional issue must be resolved.

42. Depending on the topic being studied, the researcher must decide whether
to conduct the study only once, or conduct it repeatedly over time. The former is
typically known as a cross-sectional study and the latter as a longitudinal study. When
the only goal is to estimate percentages, rates, and such descriptive information about a
population, then a cross-sectional study is often adequate. However, when the goal is to
produce evidence about cause, as in the present case, cross-sectional studies are
considered especially weak. Longitudinal studies are always preferred when the issue is

one of cause-effect.

43 In a cross-sectional study, a group of individuals is contacted once (or
several times in quick succession -- for example, several interviews in the course of a
day). Information obtained in this way is limited in its ability to produce evidence of

change. Without evidence of change, there is very little one can say about cause.

44, The problems of cross-sectional studies are particularly severe when the
temporal ordering of the phenomena in question is unclear, that is, where the cause and
effect of the two correlated factors may go either way. For example, repeated studies
have found that politically conservative individuals have higher incomes. If one were
attempting to draw causal conclusions about this correlation, it would be impossible to
conclude that higher incomes cause people to become more conservative, because, just as
likely, is that holding conservative political positions causes people (for whatever reason)
to eamn more money. And, of course, as discussed at the outset, there may be absolutely
no causal connection between political conservatism and income simply because the two

factors are correlated.

16



101

45. The second requirement for establishing causation (noted above) is that
the cause must precede the effect in time. While this is often impossible to determine
with absolute certainty, the scientific plausibility of this claim is enhanced significantly

when the researcher is able to observe the same individuals repeatedly, over time.

46. Longitudinal studies of the same individuals are known as panel studies.
A panel is a group of individuals who are observed, or who answer questions repeatedly
over a specified period of time. Well-known examples of large panel studies include the
Panel Study of Income Dynamics (PSID), the National Survey of Families and
Households (NSFH), the U.S. Census Bureau’s Survey of Income and Program
Participation (SIPP), and the National Longitudinal Survey of Youth (NLSY). Each of

these panel studies includes at least 5,000 individuals who were studied at least twice.

47. When interest focuses on developmental issues (phenomena that emerge
over time) a panel study is particularly important. Some processes may require years to
become obvious, while others may become immediately apparent. To the extent that the
process being investigated develops slowly over the course of several years, then a panel
study of long duration is needed to capture this event. If, for example, a researcher
studied the transmission of homosexuality from parent to child, what could be learned by
a study of 8-year old children? Perhaps a great deal. But more likely, such a study would
need to follow these children for several years to investigate the possibility of change
over time. A longitudinal study would need to be started when children are young
(perhaps 2 or 3), and would need to follow children throughout a significant period of

their lives to measure any possible changes.

48. If a researcher is able to show that whenever an individual changes (over
time) on one dimension, he or she also changes in predictable ways on another
dimension, this is strong (though not incontrovertible) evidence of a causal connection.
Thus for example, in my research on marriage in which I relied on a panel study of 6,000
men interviewed annually for 13 years, I was able to show that when men got married

(i.e., changed from being single to being married), their incomes also changed by a
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predictable amount and direction. I also found that a change in marital status was
accompanied by a change in men’s propensity to give help to others. These and similar
patterns led me to suggest that the relationship was causal. Simply put, I argued that
marriage causes men to change in the ways | observed. The reason I made such
assertions, it is important to note, is because | had clearly satisfied two of the three logical
requirements for establishing a causal connection. I had clearly established a correlation
between marriage and several other phenomena. And I had clearly established a temporal
order in which the change in marriage routinely came before the change in the other
phenomena. The third requirement for establishing cause (no other factor responsible for
the presumed cause and the presumed effect) was handled with multivariate statistical
techniques. These are an approximation of an experiment®, and cannot completely
eliminate the problem. As a result, the evidence I presented in Marriage in Men’s Lives
can never be asserted to be proof of causation. It is, however, as close as we can get

without conducting an experiment.

IV. Translating Concepts Into Measures
a. Introduction

49. Before gathering a single datum from a sample, one must first translate the
concepts of interest into indicators that can be measured. This is a central part of the
entire process of designing the data- gathering procedure. Sometimes, the project calls for
a questionnaire survey. Typically, in such cases, the concepts to be investigated are
translated into specific questions on a questionnaire. In other cases, the research project
calls for direct observations of individuals. When this is the method to be used, concepts
are typically translated into observable behaviors that can be counted, coded, or otherwise

recorded.

$ An experiment is the intentional manipulation of a group of subjects. No naturally occurring phenonienon
can be considered to be an experiment. (See Appendix I for further explanation.)
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50. For example, suppose a researcher is interested in the concept of
generosity. Before it will be possible to investigate this concept, the researcher must
arrive at some way to measure generosity that, in fact, can be measured. Strictly
speaking, the concepts that are most often studied by social and behavioral scientists are
not immediately apprehended. That is, there is no way to apply the five empirical senses
(hear see, touch, taste, or feel) to determine their existence. One cannot see, touch, taste,
hear, or feel generosity. Rather, generosity is an abstract concept that must be translated
into indicators that may be discerned empirically. For example, the researcher might
decide that any gift of money without direct compensation is an act of generosity. Now it
becomes possible to empirically measure generosity. The researcher might ask
individuals about their gifts of money in the past month, and whether there was any direct
compensation. If the researcher is willing to believe the answers given to such questions,
then he or she is able to measure such things as how many times an individual gave
money, and how much money he/she gave. In this fashion, the researcher might make
claims about the measured generosity of individuals, noting clearly how that term was
defined. Regardless of whether others accept this definition of generosity as valid, the
researcher has conformed to accepted scientific practice by clearly and specifically
defining his concept. The simplest way to determine whether a concept has been defined
is to ask if another researcher could replicate the study using the same empirical

measures.

51 Scientific evidence accumulates and gains credibility only through
replication. The precise definition of all concepts to be used is crucial to the capability

to replicate studies.

b. Operational Definitions

52. In social science literature, the process of translating a concept into one or
more empirical indicators is known as developing an operational definition of a concept.
An operational definition of a concept is comparable to a recipe for a favorite dish. If one

follows the recipe exactly without deviating from it, one will reproduce the desired
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outcome. The dish can be replicated because there is a recipe for it. In social science
research, the concepts used frequently come to have conventional operational definitions.
Researchers using accepted operational definitions are able to replicate others’ research,

and build upon it. In this fashion, social science advances, as any science might.

53. A good example is the (seemingly) simple concept of education. By
convention, most social scientists accept “years of schooling completed” (or the highest
degree earned) as an operational definition of education. Two people who differ in the
number of years of completed schooling do not necessarily have different amounts of
education in a more fundamental sense (there are, that is, obvious exceptions to the
relationship). But the two people are considered to have completed differing amounts of
schooling. The presumed relationship between the concept (education) and the indicator
of it (years of schooling) is referred to as the validity of a measure. A valid measure is
one that clearly measures the concept of interest. Most social scientists are willing to

accept “years of completed schooling” as a valid indicator of the concept “education.”

¢. Valid Indicators

54. The first requirement for a valid indicator is an operational definition.
Technically, it is never possible to prove that an indicator is valid because no abstract
concept can ever be measured. However, with repeated usage, and with repeated
critiques of empirical indicators, social scientists have agreed on several strategies to
gauge the presumptive validity of an indicator. For example, does one’s measure of the
concept correlate with the factors one would expect it to (‘predictive validity’)? In the
case of education, we would presume that any valid measure of it would correlate with
the prestige of one’s occupation (i.e., we presume that people with more prestigious
occupations also have more education). So the researcher would determine whether
“years of completed schooling” correlates with established measures of occupational
prestige. In fact, these two factors correlate positively, providing minimal assurance that
the operational definition is valid. Researchers typically ask experts in their field to

review their measures to check the presumptive validity (‘face validity’).
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55. With regard to the question at hand, we would need operational definitions
of “gay”, “lesbian”, “bisexual, “parent”, “child”, “child’s health”, and “child’s well
being.” Some of these present little problem (e.g., Statistics Canada has definitions of
“parent” and “child”, while psychologists have developed several measures of emotional
and psychological health.) The operational definitions of “gay,” “bisexual,” and
“lesbian” would be the most challenging concepts to measure, although several strategies

have already been noted.

d. Reliability

56. Once an operational definition exists, a researcher is able to establish the
degree to which the measure has another desirable property, that of reliability. A reliable
measure is one that consistently reports the same value for the same magnitude of some
phenomenon. An unreliable measure is one that fluctuates unpredictably in the values it
produces. For example, we might ask if a particular IQ test is a reliable indicator of
mental ability. To answer that question, we would need to know whether the same test,
applied repeatedly to the same individual, would yield the same IQ score. If it did, then

the test is reliable.

57. A common threat to the reliability of any measurement is the use of a
single observer to record the measurement. For instance, if a single researcher conducts
repeated interviews, recording the warmth of parent-child relationships, for example,
there is no way to estimate the observer’s subjectivity. If several observers conduct the
same types of interviews, however, it should be possible to make some estimates of this

possibility (i.e., inter-rater reliability).

58. Reliability is assessed in several ways. Sometimes a researcher will ask
the same question, or use the same measurement strategy more than once (in surveys and
various tests, slightly different wordings of the same question are typically included to

tap this type of reliability). A similar strategy relies on the use of multiple measures of
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the same concept. If a researcher is attempting to measure a subtle concept such as
generosity, she might include 10 measures of it on a questionnaire. Any five such
measures should classify a respondent the same way (i.e., as generous or not) as any other
grouping of five measures. But the best and simplest strategy is to rely on established
measures. To the extent possible, researchers rely on measures that have been used

before, and for which there is general consensus among social scientists about reliability.

59. A good indicator is one that is both valid and reliable. Unfortunately,
reliability 1s not necessarily a guarantee of validity. My bathroom scales are very
reliable. Every moming last week they weighed me at 76.8 kg. But when I went to my
physician yesterday for a routine check-up, her more accurate scales weighed me at 78.2
kg. in exactly the same clothing. Clearly, while reliable, my bathroom scales are
probably not valid (assuming that my physician’s scales are). Rather, my bathroom

scales are biased.

e. Bias

60. Bias is a consistent error of measurement. A biased measure will
consistently err in exaggerating or minimizing the magnitude of the issue being
considered. Bias is introduced into a study in many ways. Sometimes the question asked
is the problem. For example, if we simply ask people to report their age, we often find
(in large surveys) that there are disproportionately large numbers of people who report
being 20, 30, 40, 50, etc. years old, suggesting that people round their reports of their age
to the nearest decade in many cases. The question in this case introduces a bias toward
decades of age. It is for this reason that most survey researchers ask people to report their

date of birth rather than their age. There does not appear to be bias in the former.

61. Sometimes bias or unreliability is a result of the method used to obtain
information. Many people are reluctant to divulge sensitive information. If we ask
questions about topics such as masturbation, cheating, adultery, or lying, we know that

many people will “under-report” the true incidence. It is for this reason that researchers
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invest great effort to design their questions and methods to minimize such biasing

tendencies.

62. In questions about sexual behavior, or other very personally sensitive
topics, researchers have found that telephone interviewing (where there is no face-to-face
contact), the use of self-administered anonymous questionnaires, the use of computer-
assisted-personal-interviewing (CAPI)(where the subject completes a series of questions
on a lap-top computer with headphones) or very direct and blunt questions work best.
Clearly, we should anticipate some problems with any question about a person’s sexual
orientation. Such questions, used either in screening, or in the actual study, would need
to be carefully designed and tested. Studies do exist, that have investigated sexual
orientation, while overcoming such problems for both adults and children (e.g., Laumann,

et. al., and the Adolescent Health Panel Study).

63. How do researchers know if their methods or questions are likely to be a
source of bias? They pre-test questions and methods. Before conducting the actual
project, a sound researcher conducts a small test of the procedures. The purpose of this
pre-test is to ascertain whether the questions to be asked, or the methods to be used work
as the researcher intends. A small (typically 5 to 15) group of individuals drawn from the
population of interest is asked to complete the study. The researcher then interviews the
participants (individually, or in a group) about the procedures used, and the methods for
gathering information. He or she will ask about each question on a questionnaire. Did
this question make sense? What did it mean to you? How did you understand the intent
of this question? Did you know how to answer this question? What about the length of
the task? Did it take too long? Were you tired or bored? Do you have any concerns

about this study? Do you understand the purpose of it?

64. Typically, the result of a pre-test is a minor revision of the data-gathering
strategy. Some words are found to be confusing. Some questions are found to be
threatening. Some projects are found to be too long, or too demanding. The researcher

attempts to correct such problems before launching the full project. A pre-test is no
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guarantee that the researcher has solved all the problems of potential bias associated with

the instrumentation. But generally, it is regarded as necessary.

f. Assembling The Appropriate Comparison Group.

65. There is still one critical design issue to be answered before gathering the
data for a project. Recall that if we are attempting to answer the question “Are the
children of gay and lesbian parents as healthy and well adjusted as those of their
heterosexual counterparts?” we must be able to rule out any third factors that could

conceivably mask or cloud the issue. How might this be done?

66. What researchers have tried to do, in the studies reviewed, is determine
what effect, if any, there is of having homosexual parents. To do this in a sound
methodological manner they must somehow be able to compare children who differ in

their circumstances on only this one dimension.

67. Imagine, for example, that we were to compare the children of highly
educated and wealthy homosexuals to the children of heterosexual parents in poverty.
Imagine further that we compared the two groups of children in terms of their
involvement with the juvenile justice system. Without doing this study, we can anticipate
what such a project would reveal. Since we know from other research that children living
in poverty are more likely to be involved in delinquent acts, the comparison between
children with homosexual and heterosexual parents would undoubtedly show that the
children of homosexual parents have significantly lower rates of delinquency. So the
question is whether such a difference reflects the consequence of having homosexual

parents, or of poverty?

68. To make a convincing case about the consequences of having homosexual
parents, a researcher would need to compare children living with homosexual and
heterosexual parents but who did not differ on any other important dimension. A failure

to compare children identical (or almost identical) on all important other dimensions
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except the sexual orientation of their parents would be sufficient to invalidate the study.
The only way possible to make two groups identical except for one factor is to use the
process of a the classic experiment which is detailed in the paragraphs in Appendix II to

this affidavit.

69. The problem for most social scientists is that experimentation is neither
feasible nor ethical. Quite simply, there is no feasible or ethical way to randomly assign
children to living with either heterosexual or homosexual parents. And since we cannot
do this, we must resort to various approximations to an experimental design. Every
approximation shares the same objectives. All seek to make it possible to compare
individuals on only the issue being studied; all seek to remove other factors from the

study in one fashion or another.

g. Statistical Control

70. On the matter of comparison groups, there is simply no option. A
researcher must either resort to random assignment of cases, or statistical control. The
latter refers to a class of statistical techniques that mathematically remove the effect of

various confounding factors.

71 For example, suppose we wished to compare a group of homosexual and
heterosexual parents obtained in a probability sample of all Canadians for the purpose of
investigating whether the children of one group or the other are more likely to skip
school. Suppose further, that the homosexual parents were found to have much higher
average incomes than the heterosexual parents. (That is, some fraction of the
homosexuals has extremely high incomes, and few have very low incomes, while the
reverse is true for the heterosexuals.) The researcher is interested in the effect of sexual
orientation, and not the effect of income on children’s truancy. Even if homosexuals do
have higher average incomes than heterosexuals, the researcher will still want to know

the effect of sexual orientation because many homosexuals will have incomes
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comparable to many heterosexuals. How, then, does the researcher isolate the factor of

interest — sexual orientation?

72. To simplify the strategy, one can imagine that it would be possible to
determine whether parental income affects truancy. Let us assume that it is found that
every $1,000 less in family income is associated with a 1% increase in truancy (i.e.,
children from families earning $45,000 have 5% more truancy than do children from

families earning $50,000.)

73. Finally, assume that the average difference in “family” income between
the homosexual and heterosexual parents is $10,000. Since every $1,000 difference in
income is associated with a 1% difference in truancy, we would expect the children from
the two groups of parents to differ by 10% simply due to their respective family incomes.
Before we compared the two groups of children on the issue of their parents’ sexual
orientation, we would “adjust” for the income difference. If family income were the only
difference between the two groups (except for sexual orientation), then the two groups of
children must differ by more than 10% before we can begin to consider the possibility
that homosexuality produces any effect on children’s. truancy. Alternatively, should we
find that the children of homosexuals do not differ at all from the children of
heterosexuals in their truancy rates, we would probably conclude that homosexual’s
children actually have higher truancy rates than those of heterosexual parents. This is
because we would expect an income effect absent any consequence of homosexuality.
Failure to find significantly lower rates of truancy among the children of (more affluent,
on average) homosexual parents, therefore, is actually evidence of a difference

attributable to the sexual orientation of the parents.

74. The example above simply illustrates that if samples that are not
equivalent on all factors except one, (here, homosexuality of the parents) then finding no
difference between children cannot render a scientific conclusion that the sexual
orientation of parents has no consequences for children. (Indeed, such a finding may be

evidence that parents’ sexual orientation has enormous consequences for children.) The
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important point is that the relevant question that must be asked is whether the researcher
statistically controlled for all reasonable factors that might influence children other than
the parent’s sexual orientation. In my opinion, failure to do this invalidates any study of
the consequences of a parent’s homosexuality. In scientific research, a lack of correlation
between two factors is sometimes the result of a failure to control for other relevant

factors. This is the problem of a spurious non-correlation (a topic to be discussed later).

V. Gathering the Data,

a. Introduction

75. A researcher with a clearly defined question (which we have in this case),
who has a definable population, has developed a sampling strategy that is both feasible
and scientifically defensible, who has translated all concepts into valid and reliable

indicators, and who has pre-tested all instrumentation is ready to gather data.

b. Gathering Methods and Guidelines

76. The choice of data-gathering methods will depend on many factors,
including the resources available to the researcher, the topic, and the purpose of the
research. Regardless of the method(s) used, however, there are several basic guidelines.
First, to the extent possible, the researcher should do everything possible to minimize his
or her role as a stimulus. That is, subjects should respond to the instrument rather than to
the researcher. In face-to-face interviewing, for example, the researcher should be a
neutral presence to the extent possible. This may require the use of different interviewers
for different subjects. Dress and demeanor (including dialect or other speech patterns)
are sometimes thought to influence the type of answers subjects provide. Race, similarly,
may be an issue for certain topics. Again, to the extent possible, the researcher should be
sufficiently familiar with the subjects and with the interview instrument to minimize his

or her role in the data-collection.
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77. The presumption in social science research is that data gathering involving
human subjects should be regarded as a stimulus-response situation. The desired
objective is that every subject will respond to the same stimuli. Indeed, this is one of the
strengths and weaknesses of self-administered survey questionnaires. Each questionnaire
is identical, and the researcher is not present when it is completed. At the same time, the
researcher cannot assure that the conditions under which the questionnaire was completed
were identical for all subjects. Some may have discussed their answers with others.
Some may have been watching TV while completing the questionnaire, and so on. Face-
to-face survey interviews, on the other hand, offer the researcher the opportunity to
explain issues, to observe the circumstances under which the instrument is completed,
and to take notes on issues that might be relevant in the analysis of the results (e.g., the

subject appeared to have been under the influence of alcohol).

78. Another general guideline is that the researcher should use multiple
methods of gathering data, if at all possible. If a project relies on both self-administered
surveys and face-to-face interviews, the researcher gains the ability to compare the results
of the different methods. Every method has its known weaknesses. Should two methods
produce similar results, the researcher has greater confidence in her results because there

has been a replication of sorts.

¢. Response Rate

79. Finally, regardless of the method used, the researcher must attend to the
very important issue of response rates. Once a probability sample has been drawn, the
researcher’s goal is to obtain complete information from every member of it. To the
extent that this is not done, unknown biases are introduced into the study. Consider the
typical political poll done before most national elections. These rely on telephone
interviews with individuals in a sample of all telephone numbers. Researchers generate
random digits as part of the telephone number to insure that unlisted and listed numbers
have equal probabilities of selection. Once a desired sample (typically between 800 and

1,200) is drawn, the task is to contact each of these numbers and interview a respondent
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(chosen according to various strategies to randomly select one member of multiple-
person households). In drawing this sample, telephone interviewers must contend with
many problems relating to service (is the phone a residential line?), and eligibility (does
the resident qualify for the study?). But many people cannot be easily reached by
telephone. The use of answering machines, and various screening technologies (e.g.,
“caller ID”) alert the subject to the origin of the incoming call. Many people simply will
not answer calls from unknown sources. Others are unwilling to talk to someone who

identifies him or herself as an interviewer, and so on.

80. Telephone interviewers, therefore, face tremendous problems in
completing interviews with all members of their original sample. Possibly, there is no
great consequence. But possibly, there is enormous consequence. Which of these
possibilities is more likely depends on whether the subjects who could not be interviewed
resemble those who were in important respects. For example, if wealthier subjects are
less likely to be interviewed, then the results of the study no longer generalize to the

population from which the sample was drawn.

81. Generally speaking, the issue of response rate pertains to self-selection.
Once a random probability sample is drawn, inevitably, some members will not be
contacted. To the extent that they do not differ in important ways from those who are
contacted, then the scientific integrity of the sample is probably not compromised
significantly. But this is not something that is easily determined. Since those who are
not contacted are typically unknown, the researcher is often unable to estimate the
magnitude of the self-selection bias. In sum, when some sampled subjects agree, while
others disagree to participate in a study, this self-selection creates a potential source of

bias in the result.

82. If a researcher does not use a probability sampling method, but instead
allows subjects to volunteer for any reason they wish (e.g., placing an ad in a newspaper
to recruit subjects), then every single member of the study is self-selected. Unless the

researcher can know the difference between those who do and do not volunteer, or make
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some reasonable assumptions about such differences, the study cannot be treated as

scientific evidence.

83. In practice, researchers almost never contact every member of the original
probability sample. The fraction that is contacted and completes the instrument defines
the response rate. How high should the response rate be to allow conclusions to be drawn
from the results? Conventional standards in social science now regard a response rate of
80% to 95% as excellent, of 70% to 80% as very good, and of 60% to 70% as acceptable.
Response rates below 60%, however, are reason to believe that the actual sample
obtained differs in unknown ways from the sample initially drawn. Obtaining high
response rates, in short, s crucial. It is for this reason that survey research often involves
repeated attempts to contact members of the original sample (repeated telephone calls, or

repeated visits to a residence, often as many as 8 or 10 times before dropping a case).

84. Once the data are obtained, the researcher is obliged to check them to
verify that there are no significant and obvious errors. This is a small but important step

before the analysis begins.

V1. Analyzing The Results.
a. The Research Hypothesis

85. The researcher is now ready to conduct the actual analysis of the data.
Any questions about a correlation or a cause-effect relationship are stated in the form of
hypotheses that are tested with statistical techniques. Generally speaking there are two
types of hypotheses central to any research project of this sort. An hypothesis is defined

as an assumption about the population represented by the probability sample of it.

86. The Research Hypothesis is what the researcher expects and hopes to find.

The Research Hypothesis consists of the assumptions about a population that we are
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willing to make and believe in. Were we testing a new vaccine against measles, our
Research Hypothesis would be that the vaccine does, in fact, reduce the incidence of
measles. This hypothesis is not intended to be exposed to a test with statistics. The
remaining hypothesis/hypotheses to be tested (the testable hypothesis) is typically referred
to as the Null Hypothesis.

b. The Null Hypothesis

87. The Null Hypothesis is what the researcher actually tests. Usually, the
Null Hypothesis consists of a statement that a certain population value (e.g., the percent
of voters who will vote for candidate X) is equal to some given value. Statistically, this
hypothesis is called the null hypothesis since it implies that there is no difference between

the actual (true) value in the population, and that which is being hypothesized.

88. Consider the statement that “homosexual and heterosexual parents spend
an equal amount of time helping their children with homework.” This can be understood
as a testable hypothesis stating that the population averages of the two groups are equal.
The researcher who has drawn a random probability sample of homosexual and
heterosexual parents would compare the average time spent helping children with
homework by the two groups. The Research (or Altemative) Hypothesis in this case

would be that the two averages are not the same.

89. Note that this Research Hypothesis actually includes several possibilities:

1. Mean for homosexuals > Mean for heterosexuals,
2. Mean for homosexual < Mean for heterosexuals, and more generally,

3. Mean for homosexuals #Mean for heterosexuals

90. Since there are several possible Research Hypotheses, the researcher must
specify, in advance, which possibility is the more likely result of a rejection of the Null

Hypothesis. When there is no specific prediction, a hypothesis such as # 3 (above) is
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advanced. When the researcher has a-priori reason to expect one group to have higher (or
lower) scores than the other, then hypotheses such as # 1 or # 2 are specified. The
implications of such decisions pertain to the strength of evidence needed to reject the

Null Hypothesis. 1t takes more evidence to reject the Null Hypothesis in favor of

hypothesis # 3 than either # lor #2.

91. Consider the problem facing a researcher who tests a new drug. The clear
presumption is that this new drug will do better (produce more cures) than existing drugs
or therapies (i.e., Research Hypothesis: New Drug > Old drug). The null hypothesis in
this case would be that the new drug does no better (on some measure) than the old
strategy. This is the hypothesis that is tested statistically. If the researcher is able to
reject this hypothesis (by finding sample evidence in favor of better results from the new

drug), then he will conclude that the new drug probably does, in fact, do a better job.

92. This scientific practice resembles the case of an accused criminal in a
court of law. The defendant is considered not guilty unless the evidence suggests beyond
a reasonable doubt that he is guilty, so long as the trial was conducted fairly. A null
hypothesis is considered tenable unless the evidence suggests otherwise, (beyond some
reasonable doubt), so long as the test was conducted fairly. What is important to
understand is that a failure to reject the Null Hypothesis, however, does not establish the
absence of differences between two groups. Rather, it indicates insufficient evidence to

render a verdict.

93, Just as a court pronounces a sentence of guilty or not guilty (rather than
innocent), so a statistical test of the null hypothesis leads to a verdict of reject, or fail to

reject (not accept).

¢. Threshold Value

94. Setting up the Research and Null Hypotheses is the first step in dealing

with a problem of hypothesis testing. The next step consists of devising a standard by
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which a researcher will decide whether the Null Hypothesis is, or is not, to be rejected.
Establishing a threshold value to distinguish the two possibilities does this. The
researcher will calculate a statistic (e.g., an average) that may theoretically assume a wide
range of values. Depending on the value that is obtained, the statistic either falls beyond
the threshold for rejecting the Null Hypothesis, or doesn’t. If it does, the researcher
rejects the Null Hypothesis. If it does not, the researcher fails to reject the Null

Hypothesis (note, the researcher never accepts the Null Hypothesis).

95. To establish the threshold, the researcher relies on statistical theory.
Based on a probability sample of homosexual and heterosexual parents, the difference in
averages between the two may take an infinite number of values. But if the null
hypothesis is true, then certain values are more likely than others. Simply put, if the Null
Hypothesis is, in fact, true, then the difference of averages is more likely to equal zero
than it is to equal any other value. But other values are possible, even if the true
difference in the population represented by this one sample is zero. Due to the vagaries
of random sampling, it is conceivable that the sample difference in averages would
actually be some positive or negative value even if the true population difference is zero.

But it would be unlikely to be vastly different than zero if the Null Hypothesis is true.

96. Statisticians determine how unlikely it would be to find a particular result
in a sample if the Null Hypothesis is true. This is how the boundary between rejecting
and failing to reject the Null Hypothesis is established. If the Null Hypothesis is true,
sample statistics are extremely unlikely to fall beyond the boundary and lead to rejecting
the Null Hypothesis. By convention, this boundary is established so that the risk of
incorrectly rejecting the Null Hypothesis when it is true is less than 5%. In sum, the Null
Hypothesis is rejected when the sample evidence is convincing beyond a reasonable

doubt of something less than 5% that it is true.

(8]
(VS
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d. Error Types

97. The important point is that the researcher who does, in fact, reject the Null
Hypothesis is always doing so at some risk of error. If the boundary is established at 5%,
then the probability of rejecting the Null Hypothesis when it is actually true, and should
not have been rejected, is .05 (5%). Returning to the example of an accused criminal,
making this type of error is comparable to convicting an innocent person. In research,

this type of error is known as Type I error.

98. In almost all articles reviewed for this case, the presumed Research
Hypothesis is that the two groups do not differ. It is important to note that this is a very
different type of test than is typically conducted, where the Null Hypothesis, that is, the
two groups do not differ, is tested. Whenever the Research Hypothesis and Null
Hypothesis are, essentially, switched as in this case, attention shifts from a Type I error to

another type of error.

99, There are actually two types of possible error involved in any testing of
research and null hypotheses. Suppose that the statistical evidence from the sample does
not fall beyond the boundary established. In this case, the researcher does not reject the
Null Hypothesis. Still, we cannot rule out the possibility that the Null Hypothesis is, in
fact, false. And there will always be a certain possibility of making this type of error.
Were this a criminal trial, such an error would be comparable to finding a guilty person
not guilty. In research, this type of error is known as Type Il error.

A researcher is able to manipulate the chances of Type I error by the selection of the
boundary point. It would be possible, for example, to minimize the chances of making a
Type | error (the statistical significance of a test) by establishing the boundary at a point
defined by a probability of, say, .001 rather than .05. Where the boundary is set depends
on the seriousness of the consequences of making an error. Were we testing a critical
medical product, we would probably set a .001probability because the consequences of
falsely rejecting the Null Hypothesis could be enormously important, such as putting
patients on a treatment regimen that is not superior to existing protocols. But the

important point about the two types of error is that by decreasing the probability of one
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type of error, we increase the probability of the other type of error. The researcher who
establishes a very demanding critical boundary (level of statistical significance) by
setting a very low probability of Type I error thereby increases her chances of making a

Type Il error.

e. The Power of a Test

100. The probability of committing a Type I error is known as the level of
significance. The probability of committing a Type 1l error is related to the “power” of a
test. In the language of statistics, the lower the probability of not rejecting the Null
Hypothesis when it is false, the more powerful is the test. A powerful test, that is, is less
likely to err by failing to reject the hypothesis that the two groups do not differ when, in
fact, they do.

101. The power of a statistical test may be compared to the power of a
microscope. It reflects the ability of a statistical test to detect from evidence that the true
situation differs from a hypothetical one. Just as a high-powered microscope lets us
distinguish gaps in an apparently solid material that we would miss with low power or the
naked eye, so does a high power test of the Null Hypothesis almost insure us of detecting
when it is false. Further, just as any microscope will reveal gaps with more clarity the
larger are those gaps, the larger the departure of the Null Hypothesis from the true
situation specified by the Alternative Hypothesis, the more powerful is the test of the

Null Hypothesis. In the case at hand, the larger the “effect” or the larger the difference
between homosexual and heterosexual parents, the more powerful the test will be. If the

actual difference is small, the test will be less powerful

102. The power of a statistical test is defined as
[1.0 - (probability of a Type ll error)]

103. Type 1 and Type 1l errors differ in their implications. In the present case,

a failure to reject the Null Hypothesis when it is false (Type II error) would lead to the
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erroneous conclusion that the children of homosexual and heterosexual parents are
similar when, in fact, they are different. A faulty rejection of the Null Hypothesis when it
is true (Type I error), however, would lead to the incorrect conclusion that children of the
two types of parents differ when, in fact, they do not. Given that policy might be
formulated on the basis of the results in this particular case, it is clearly more important to
minimize the chances of Type II errors than Type I errors when the Research Hypothesis,

rather than the Null Hypothesis, is that the two groups do not differ.

104. For this reason, the researcher investigating the children of homosexual
and heterosexual parents should accept a higher chance of Type I errors than is typically
done in social science research. This will lower the chances of a Type 11 error. Rather
than establish the boundary for rejecting the Null Hypothesis by setting .05 as the critical
value, in my opinion, it would make more sense to set the level of significance for

rejecting the Null Hypothesis at a higher value, perhaps .10.

105. Another way to increase the power of the statistical comparison is to
increase the size of the sample. Small samples have lower power than large samples.
Given the nature of the problem, that is where the Null Hypothesis of "no difference” is
actually the Research Hypothesis, research on this topic requires a large sample,

especially to reliably detect small differences between groups.

106. If we design our study in such a way to be powerful enough to detect
rather small differences between the averages of two groups, we will need a sample of at
least 400 cases to achieve Power of .80. Since Power = [1.0 - probability (Type II error)],
our test runs the risk of Type 11 error of .20. This would mean that the researcher runs a

20% risk of failing to reject the Null Hypothesis when it is, in fact, not true.

107. In sum, given the nature of the problem being considered, in my opinion,
reliable research would require an increase in the level of statistical significance required
to reject the Null Hypothesis from the conventional .05 to .10. Sound research would

also require an increase in the sample to at least 400 cases. And even then, the power of
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the test may be inadequate if there are other factors that must be controlled (e.g., income,
age, education, etc.). This is why 1 suggest a sample of 800 gay parents (see my earlier

comments on sampling).

108. This brings me to the last point about the analysis. The skilled researcher
must do everything possible to control a// factors that might cloud the findings. The
research must statistically control for all important differences between heterosexual and
homeosexual parents other than their sexual orientation. To do this would require the size
sample just mentioned. Preliminary research might identify ten or fifteen possible factors
that would need to be statistically controlled before a valid comparison of children in the

two groups could be conducted.

109. What other factors must be statistically controlled? The response is any
factor that is correlated with both the cause and the effect. In the case at hand, this would
mean that anything that is related (on average) to being in a same-sex union and is also
related (on average) to the health or well being of children must be controlled. Possible
candidates for such factors include parents’ income, parents’ education, parents’
emotional and psychological health (e.g., depression), relationship quality (between adult
partners), and various residential variables (e.g., neighborhood quality, etc.). Also
important would be the relationship history that the child has experienced (how many
changes in his/her parent’s partners) or whether the children have lived in a heterosexual

relationship for varying portions of their lives?

110. An alternative to statistical control is achieved by matching cases. If

every homosexual parent could be “matched “ by a heterosexual parent on all relevant
factors, this would allow the researcher to compare the two groups. Since no study, to
date, has been able to do this, statistical control appears to have been the only feasible

strategy that would permit a researcher to compare homosexual and heterosexual parents.

111 Before moving to a specific evaluation of the evidence offered in

Professor Bigner’s brief, I want to conclude this section by noting that statistical control
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is particularly important in this case. It is possible for two factors to appear to be

uncorrelated due to their relationship to some third factor. If this third factor is positively
correlated with sexual orientation, but negatively correlated with children’s well being (or
vice-versa), then a failure to control it may lead to a spurious non-correlation. In short, it
is essential to understand that statistical control is as necessary in the presence of a trivial

or zero correlation as it is in the presence of a strong and substantively large correlation.

VII. Examination of Prof. Bigner's Affidavit,
a. Introduction

112 In this section, [ set out my conclusions and analysis of my review of all
evidence cited by Professor Bigner in his affidavit sworn Novembe